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examines their connection to the modern theoretical models of how society
views disabilities: the medical model, the social model, and the human-rights
discourse.

The manner in which the halakhic discourse formulated the precept of
zedakah, going back to antiquity, points to a view of disability as a human
and social phenomenon that includes vulnerability, treatment, interactions,
and mutual assistance. The very existence of two separate charity systems—
one incumbent upon the community and the other on the individual—makes
it possible to require society to take care of the basic needs of persons with
disabilities, consider their diverse and specific individual needs, and give them
a voice as the possessors of the experience and knowledge that are relevant for
modifying how society relates to them and integrates them.

It is clear from the halakhic literature that a fundamental and immanent
element of the precept of charity is the giver’s disposition, that is, his obligation
to act with a cheerful face, compassion, and solidarity when forging the
horizontal and ongoing bond with those being helped and the concern for
their rehabilitation. Halakhah insists that the relation between the helper and
the helped will have no aspect of lordship or control, but will be an extension
of the relationships that are appropriate for siblings and comrades. In this way,
the interpersonal obligation towards persons with disabilities is intensified and
given a positive charge.



spaces, the home and the outside, by juxtaposing the concepts of “Zionist,”
“Jewish,” and “democratic,” and raising topics such as national identity, gender
identity, multiculturalism, and universalism. The text selected as a case study is
Agi Mishol’s 1986 volume of poetry, Yoman matta (Plantation notes).

Mishol, who stations her speaking persona in an orchard in Kefar
Mordechai, turns the orchard into a space for re-examining core Zionist values
and social, gendered, and cultural mechanisms. Drawing on the work of Gilles
Deleuze and Felix Guattari, the article shows how Mishol endeavors to extract
the orchard from its closed space and open it to rhizomatic motion. Mishol
incorporates passages from agricultural handbooks and guides to the Israeli
countryside, with its profusion of flora and fauna. At the same time, however,
she tries to detach the orchard from it symbolic systems and release nature and
language in order to establish a space of belonging and writing. She “plants”
herself in the orchard and gives it a feminine identity; but the orchard is also
“planted” in her as a national space and carved into her body and thoughts.
She reconstructs the pioneering history of working the land in accordance
with the national and Zionist principles, but does not hide the violence of
the conquest of the space, the land that is not redeemed, and the humiliation
of nature. As she works alongside the Arab Hassan, the repressed resurfaces,
bringing to mind the instability of the individual and national home and
the gap between the native and the Jewish immigrant with her split identity.
The lyrical paths that Mishol traces through the orchard create a thicket of
unresolved histories in which each path “observes” another path, contradicts
it, and becomes entangled with it. In this way the orchard becomes a bundle
of narratives that support the dynamic identity of the female subject, which
processes the tensions and contradictions of the Zionist ideology and looks for
ways to rebuild the sense of home and belonging to the place by turning the
orchard into an intimate space of contemplation, dreams, and hallucinations,
so as to constitute a voice at a time when the elements of the Zionist utopia are
colliding and shattering one after another.

The Social Obligation towards Persons with
Disabilities in light of the Precept of Zedakah

Racheli Shulstein

The article offers a new and deep look at the key elements of the precept of
zedakah (“charity”), from which it extracts guidelines for what the Jewish
heritage has to contribute to a formulation of the individual and societal
obligation towards persons with disabilities. It sketches an overview that
highlights the key trends and characteristics of the precept of zedakah and



The Sages on the “Unlearned”
On Social Constructions, Social Stratification, and Special
Privileges

Eyal Levinson

The article explores the various ways in which a social elite perceives the “intra-
communal Other” and examines their social implications. The test case is that
of the rabbinic elite of medieval Ashkenaz and the different ways in which
it conceptualized and perpetuated the social category of the unlearned man
or am haaretz. The process took place on three parallel and simultaneous
tracks that interacted and helped buttress the social status of the Ashkenazi
rabbinic elite: the construction of a negative image of the “intra-communal
Other,” in this case the am hauaretz; the abasement of the am haaretz and his
exclusion from the centers of social power; and the arrogation of privileges by
the members of the rabbinic elite at the expense of the am ha’aretz.

Gender constructions played a major role in consolidating the rabbis’
position at the top of the social hierarchy. Prominent among these was the
ideal of masculinity crystallized by the Ashkenazi rabbis on the basis of their
reading of the talmudic literature, a gender construction that they successfully
instilled in their communities. The Ashkenazi rabbis described the am
haaretz as coarse and uneducated, wicked, an informer, and violent, whose
sexual behavior deviates from the rabbinic norm. This violent, bestial, and
depraved masculinity was contrasted with the rabbinic ideal of manliness—a
scholar immersed in the Torah, with a capacity for self-control, firm but also
compassionate and willing to compromise. In light of this picture of how the
elite constructed and treated their “intra-communal Other;” this article rejects
Yehuda Brandes’s proposal to renew the social category of the am haaretz, as
a social and halakhic concept, to replace the notion of “secular” that has taken
root in Israeli society.

Nationalism, Jewishness, and Universalism in the
Hebrew Literature of the 1980s

Mei-Tal Nadler

The literature of the 1980s dealt intensively with the undermining of the
collective Israeli identity. The article demonstrates that one of the hallmarks
of this literature was the deconstruction of the real space and concomitant
examination of the foundations and mechanisms that make up the daily



obedience to the instructions of the central halakhic authority and enjoins
harsh punishment for anyone who dares violate its dictates. Tractate Horayot,
by contrast, deals with the situation in which the Sanhedrin has issued a
mistaken ruling that contravenes Torah law. In that case, according to the
Mishnah, a sage who is aware of the Sanhedrin’s error is not required to obey;
in fact, falling into line with it is deemed to be a religious transgression that
requires atonement.

Previous studies looked at the contradiction between these two halakhic
domains and proposed various ways of reconciling them. The present article
is a survey and critical analysis of the solutions proposed to date and offers a
new methodological approach, whose core is an analysis of the basic exegetical
mechanisms that led the talmudic sages to consolidate each of these sets of laws.
It also suggests a new direction for explaining the relationship between the two
bodies of law. This new interpretation is based in part on the modern Theory
of Law discourse concerning the obligation of obedience. This discourse makes
a fundamental distinction between two key grounds of moral justification for
refusing to obey the law: conscientious objection and civil disobedience. This
fundamental distinction can illuminate the basic tension addressed by the
article as a whole—that between the law of the insubordinate elder and the
provisions of Tractate Horayot.

A Moral Argument against the Absolute Authority of
the Torah

Dan Baras

Some of the Torah’s injunctions are immoral and therefore should not be
carried out blindly. The article expands this simple argument and defends it
against anticipated objections. The first section expounds the position that is
criticized and explains how it differs from others that are similar to it. The
position criticized treats the Torah as an absolute authority. Hence if the
Torah mandates some action, it must be performed; all other considerations—
including those of a moral nature—have no weight. This differs from any view
that treats the Torah as one among many considerations for action or as merely
a source of inspiration. The second part of the article presents examples of
immoral norms in the Torah. The third section enumerates various reasons
why a person may accept authority in general, and thus may treat the Torah as
authoritative. The fourth section asserts that, in the final analysis, the inclusion
in the Torah of immoral principles makes it unreasonable to treat it as an
absolute authority. It is argued in particular that we should not obey its dictates
when the Torah stipulates a norm we view as immoral.



Abstracts

Corresponding to Him
The Message of Gender Equality in the Biblical Account of
the Garden of Eden

Raanan Eichler

The Torah tells two different stories of the creation of the human race. The first
(Genesis 1:1-2:3) emphasizes the parity of men and women and their equal
share in the image of God, which is their essential attribute (1:27; 5:1b-2).
The conventional view is that the second creation story (Genesis 2:4-3:24),
the “Eden Narrative,” presents the sexes as unequal. In the standard reading,
here the man is the important figure, while the woman is only his subordinate
“helper” (2:18-20). She is fashioned from his rib (2:21-23), meaning that he
is the whole and she only a part. And at the end of the story, God himself
stipulates that woman’s destiny to be controlled by the man (3:16). The present
article shows that this perception of the story is mistaken and that a careful and
closer reading uncovers a view of the sexes that—in the account’s own nuanced
and psychologically sensitive way—is fundamentally egalitarian.

The Insubordinate Elder and Tractate Horayot
Conscientious Objection vs. Civil Disobedience

Yitzhak Ben-David

The two sets of inherently clashing halakhic principles about the institutional
authority of halakhah are considered: the laws of the insubordinate elder
(zagen mamre) and the provisions of tractate Horayot. The former seems to
be grounded on the notion of a strong authority, which demands absolute



Against this background, Judaism, Sovereignty and Human Rights seeks to
establish a scholarly arena for discussing the interaction between the particular
aspects of Judaism—whether seen as a nationality, religion, or culture— and the
universal aspects of liberal culture, and especially the commitment to human
rights. It aims to explore this interaction both at the level of the individual, who
is the subject of human rights, and at the level of the Jewish and democratic
nation-state.

It should be noted that a significant share of the Israeli public views the
Universal Declaration of Human Rights with suspicion. These rights are often
seen as “alien,” as an expression of a foreign culture that threatens the state’s
Jewishness. We believe that a critical examination of this approach is warranted,
and should ideally be conducted from a broad, interdisciplinary perspective.
We hope that this journal will be a springboard for attempts at a bidirectional
undertaking: on the one hand, an exploration of Judaism’s approach to basic
liberal rights, while on the other, an examination of the particular rights and
obligations of Judaism, and their contemporary relevance for individuals and
for the collective, i.e., the Jewish democratic nation state.

Judaism, Sovereignty and Human Rights is first and foremost a journal of
the young scholars who have completed the prestigious three-year fellowship
program at the heart of the Israel Democracy Institute’s Human Rights and
Judaism program, which we, the editors of this journal, co-direct. This program
is part of an effort to develop a new field of intellectual inquiry and create an
elite cadre of young scholars who will shape Israel as a Jewish and democratic
state. Interdisciplinary and multidisciplinary in nature, the journal will enable
this group of leading scholars, who have expertise in a variety of disciplines and
hail from all of Israel’s universities, to share the fruits of their academic labors at
the start of their academic careers in Israel.

We envision this journal as a platform that will establish the study of the
interaction between Judaism, sovereignty, and human rights as a deep and
diverse field of knowledge. We will do our best to ensure that it fosters original
ideas and thought, in order to enrich future generations of Jews and inform the
most important Jewish undertaking of our times: the State of Israel.

Prof. Hanoch Dagan  Prof. Shahar Lifshitz  Prof. Yedidia Z. Stern



From the Editors

The State of Israel has a dual identity. On the one hand, it is a member of the
family of democratic nations with a liberal and Western culture, while at the
same time, it is a unique country that serves as the nation state of the Jewish
people. The influence of these two aspects—the universal and the particular—
is evident in all aspects of Israel’s public sphere: social, educational, cultural,
media, political, and legal. Each of these foci of identity is very powerful and
can exert significant influence on many of Israel’s citizens; together, they create a
climate of cultural diversity that is a hallmark of Jewish national life in our times.

The duality of Western culture and traditional Jewish culture finds
expression, for example, in Israel’s constitutional definition as a “Jewish and
democratic state” The broad acceptance of this definition in Israeli discourse
indicates that it reflects the feelings of the great majority of Israel’s Jewish
citizens accurately. For them, Israeli sovereignty has an obligation to both these
foci of identity.

Cultural duality has complex potential. On the positive side, it allows a
variety of cultural sources to exist, and the dialogue between them can inform
and enrich the ways in which individuals and communities construct their
identity. Duality can also contribute to the growth and development of each
culture, due to the challenge posed by its counterpart. In practice, however,
any observer of contemporary Israeli society will note the difficulty and
tension inherent in the competition between the two cultural identities, which
overshadows the positive potential of the duality. Proponents of these two
identities present them as conflicting alternatives, opponents in a culture war
that is waged in many arenas: ideological influence, political power, government
budgets, and more. This conflict has been going on, with changes of emphasis
and style, since the beginning of the Zionist revolution. Yet it appears that in
our time it has intensified, with Israel’s transition from consensual democracy
to democracy in crisis.
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