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| think that violent reaction to insurgencies to crisis time is a continuous
theme in American history. | want to disappoint you and let you know
that if you look for any answers in the American Constitution to the
problem of crisis time you are going to be very disappointed because
there is only one line in the United States Constitution that deals with
crisis time. He talks about the fact that during the time of rebellion or
invasion you may do away with the heidis corpus. The only mention that
you have in the constitution dealing directly with crisis time.
Not that the founding fathers were not the recurrence of crisis time,
because when | read the Federalist and | see the arguments between
Hamilton and Jefferson, for example, they have very grave arguments.
Hamilton on the one side and some of the federalists talks about the fact
that the government has to have all the power and all the rights and
forget about civil rights. You know all the guarantees of what he calls
“English wig guarantees of human rights, civil rights,” it wasn't called that,
this is a 20™ century term. But anyway he argues with Jefferson and

others in the federal status.



Now, | want to go very fast because, as | said, | have only ten minutes
and | can say for example during the Civil War President Lincoln threw
the constitution in many respects into the garbage pail. He didn't pay
any attention to it. There was a wonderful Supreme Court decision made
in 66 Miligan that | can't go into, that it took away the right of the
President to try civilians in military courts. But in many many respects
Lincoln was elected in order to save the union. It was a war for the union
and in many respects | believe he would do anything to save the union
and | think this characterizes his reaction, human rights, civil rights,
guaranteed by the constitution were not very closely followed and this is
the greatest understatement | can offer during the Civil War.

I go on to World War [, | think this is an outstanding case and the most
extreme case of violation of civil liberties in the history of the United
States. In that respect, if | look at the Espionage Act of 1917, | looked at
the Sedition Act of 1918, | look at the other acts that were passed during
the war, | can summarize this very beautifully by the word of the great
liberal from Princeton, Mr. Wilson who said you can talk all you want and
I quote now, “You can talk all you want as long as you talk right.” In
many respects | see the end of progressivism.

One of the saddest things, and | am happy | devoted a book to that called
“Years of Hysteria 1917/1921” is a behavior of the courts. Most federal
judges in the United States were judging to proving their loyalty, proving
their patriotism and proving their nationalism. There are very very few
examples of federal justices. An outstanding example is that is of federal

justice in the 9™ District Court of Montana by the name of George



Imburkwin whose decision in the Ves Hall Case, which is a very very
important case in 1918, rendered the national Espionage Act of 1917
proofless. As a result Attorney General Gregory saw to it to pass a
national Sedition Act of 1918, which actually served the United States not
very well during the Red Scare of 1919 to 1921, which is as | see it, a
continuation of the worst cases of hysteria of what can happen in
democracy, what terrible things can happen in democracy during a crisis
time.

| can give one example, a person was in seven seconds in lllinois
convicted of treason he got up in the movie and said, “To hell with the
United States.”

Seven seconds they deliberated. | see the continuation of the thing, |
thing it did not end with the Red Scare. | see the highlight of that going
on all the way to 1927 with the execution of Sappo and Vansetti whose
only crime, | believe, and Felix Frankforture is a greater authority on this,
that there was much more than reasonable doubt that they committed
those murders. | think the United States was going to rule one binge of
patriotism and the saddest thing about it is the behavior of the courts. |
found seven federal judges that stood up, but there were many more

federal judges in the United States, it was a real failure of the judicial

system.

ISRAEL SEGAL.: The federal army started some
PROF. GOTFELD: If I go into that | have cases for
example

ISRAEL SEGAL.: Is the time not right for




PROF. GOTFELD: This is not time for criticism now, it

is not proper for criticism, and again this is Mr. Wilson. | can give you an
example, in the Pacific North West where in the Miners Union the lumber
camps in order to be an officer of the union you had to be in the rank of
major in the army of the United States. There were some interesting
characters | found there, persons that later became very famous
generals like Omar Bradley for example who officials of the Lumber
Union during the time. So, the record of World War I, | think stands out as
a very outstanding.

Now, the crisis time in the American history can be also regarded not
only wartime, but also time of economic crisis. | don't know how many
American historians and how many Americans didn't know that, but the
United States was under crisis conditions, declared Crisis State from
1936 to 1974. | want to point out that also things like the great
depression and what follows come under the heading of giving the
President, giving the Executive outstanding rights, great rights vis-a-vis
the judiciary, vis-a-vis the legislative. | think it is a characteristic
throughout all the period of insurgency where the legislative bodies in
order to prove their patriotism feel it very unpatriotic to oppose the
President at this time.

I am not saying | know that the imperial presidency at the time of Nixon
the time came that it was opposed finally. But | think it is a beautiful
example of abdication of responsibility, | would even call criminal
abdication of executive responsibility and legislative responsibility. An

example of it for me is the Gulf of Tankin Resolution.



World War Il

ISRAEL SEGAL.: The Japanese?

PROF. GOTFELD: Of course, World War Il is a

beautiful example, | enjoy it very much. The Attorney General during the
time who at the time wrote a book about his experience under the Laws
of Legislation and he was very proud that the great terrible things that
happened in World War | didn't happen in World War Il. He was blind,
colorblind, because Antoine Salvin, Japanese American, most of them
American citizens were put in detention camps and | hate, by the way
just a personal note here. There are books in American history like
Concentration Camps America by Drian for example who talks about
concentration camps America. For me, since Vairie is a Jew,
concentration camp is a place, you know people died just after death by
the millions. | know of six people who died in the detention camps. So |
know a student who studies in California in the 1970s, | know we talked
about Concentration Camps America etc., etc. Coming back to Israel is
getting very very angry when | read about that.

But the fact is that contrary to, when | read the court decision US vs.
Choromatsi for example, here is one of the greatest defenders of civil
liberties in American history. A man that | love to write about, because |
did so much with the church and state that the man who stands out to me
in the Eberson decision in defense of civil liberties in America. But | think
in that case Captain Jugo Black overcame justice and | think that the
Choromatsi decision about the four major decisions of the Supreme

Court during World War Il are not anything that | want to learn from. |



think that things are happening you know. Recently in America where
there is an attempt to rectify the situation and | think that is an honor on
the United States looking better in history.

Now, moving on quickly

ISRAEL SINGER: The present time.

PROF. GOTFELD: No, before that | cannot go | must

stop with Richard Nixon and what happened there. | think the Vietnam
War was for a second arrested in a second. Because | think what
happened in America from World War | through the new deal through
World War IlI, all the experiences, there was so much body, so much
interest in civil liberties that | think it was an accumulative effect that
many of the extreme things that happened during World War | and World
War Il as examples, did not happen during the Vietham War.

| know there was a case of the New York Times, | know all those files. |
know about the TAD, the day after | remember camp state and all that,
but the terrible hysteria that so characterized the United States in World
War | and in a portion of World War Il did not, by the way World War Il
was a very popular war in America. There was a consensus unlike any
other war in America that | know of, the Civil War, there were great
protests against it and so on.

Now | think September 11", | think September 11"

ISRAEL SEGAL.: What about the McCarthy time?

PROF. GOTFELD: The McCarthy goes into the same

thing. But after that, this was when Vietham came there was such a

body established in America. When | studied as a student of rulings on



civil liberties, | think in a way | didn't see the same hysteria. It says that
every time there is a real exigency we talk about McCarthy. We hear
atomic monopoly. We are the only super power in the world and of
course the communists could not produce an A bomb. All of a sudden all
the conspiracies, you know, | don't go back to Rosenberg trial, an
example of that. But | think one of the most exciting things in American
history for me is a student of Americans, is the involvement of this body
of civil liberties that laws and thinking and opinions of great justices.

1" and

When | come to September | know we want to get September 1
my time is up. | think what happened in America, | know that Pearl
Harbor was hit; | know that the Japanese u-boats hit some islands in
Alaska during World War Il. But this is something that was inconceivable
to Americans. | think that the heart of America was hit. | think and |
know, | have just come back from four months of teaching in New York
City and | had many problems with my friends in New York about it. |
saw a great outburst of nationalism in America and everybody is having a
flag and everybody is putting on his lapel something. | thought it as a
form of hysteria going on in America.

When | see you mentioned the John Ashcroft, you mentioned the Patriot
Act. When | see the body of legislation, | sought of chuckle to myself a
say, “Here is a man that bid a body to become, you know also a body
and didn't get to the Senate.” He becomes Attorney General of the
United States of the Mishpatim, becomes the Attorney General of the

United States and | think he is the most powerful Attorney General in the

history of the United States. You mentioned some of the laws and |



would call him, | am sorry | call him draconic laws. | think the Patriot Act
and | think for example where you can get people arrested without a
judge. | mean you don't have to go to a judge anymore. Or the idea of
mediatory tribunals. You know all those things come and | think we
should go into because it is a thing by itself.

I am very very worried about this sort of thing and | think, | don't want to
talk about the nature, | know that patriotism unifies and it has very very
positive things, but | think it in many many respects it is very cheap
because it doesn’t demand anything of you. | think there might be, and |
am afraid of the backlash, because from history, and all the American
people love quick results and our war against terrorism is going to be, |
believe, very very long. | don't think there are going to be very antiseptic
quick answers. In many respects, even though | am a historian and | am
much more comfortable looking at the past, | really believe that President
Bush is overplaying the patriotic hand.

ISRAEL SEGAL.: Let us go right into the conclusion.

How long was your introduction? | will tell you why, because | remember
| once came to interview Mr. Begin and he didn't like the idea that | will
edit him and | can understand it. So he said, “You have to tell me how
long can | talk.” | said, “Two and a half minutes, three minutes.” He said,
“That is okay,” and he started to talk. He talked and he talked and he
talked. When the interviews were finished he asked me, “So you see Mr.
Segal, you asked for two and half minutes and you caught two and a half
minutes.” In fact he talked for twenty minutes.

PROF. GOTFELD: | apologize, | will never do it again




ARIK: | have a question Aaron. You gave
an overview of a flow of events but can you comment by reactions,
undercurrents, for instance the Milai case during the Vietnam War did
arouse discussion and terrible discussion. Is this part of the backlash
that you referred to?

PROF. GOTFELD: The most important thing that |

should really give an overview of

ISRAEL SEGAL.: You can take your time.

PROF. GOTFELD: Actually what | have to do is to go

over the struggle that began from what Hamilton and what Jefferson and
through the Supreme Court and various decisions how the Supreme
Court of the United State, and that is an important thing. | am not the
Tockvill and the Tockvill said in 1875 already that every problem in
America, regardless of whether it will be sooner or later will find itself in
the courts.

So, if you want to talk about exigencies in American history

It is the same in Europe.

PROF. GOTFELD: | just asked Mr. Barak to write an

article in my book that was published last week about the influence of
American Jewry prudence on Israeli Jewry prudence, sorry | did
recommend it. But anyway, actually what | have to do, | have to go to the
great history of those decisions, how differences during different periods
give diametrically opposed opinions on the question of, you know |
mentioned Milligan and | can talk about for example 1930, | talk about the

famous saying about “| cite Curtis Wright.” You know every time you



wanted to say that you want to give a government lots of power, and you
know for example the reaction for example of President Roosevelt in
1930 said they attempted to back the court. You know because judiciary
had the nerve to oppose his program.

| think you have to remember that there was no consensus in America
about the Vietnam War. The longer the war lasted, and | will never
forget, look | 3was a student in California during the time, so this is, look |
had long hair then. So what | want to say is one thing is that Richard
Nixon was telling us for years all the time, “There is light at the of the
tunnel.” Every time we heard that we got angry. | think that is what
happened in America. We got tired of the long war; we should never

need complete quick resolution.

ISRAEL SEGAL.: Professor Sofer do you hear me?
PROFESSOR SOFER: Yes, | hear you.
ISRAEL SEGAL.: | am sure you were not very happy

to hear the introduction of Professor Gotfeld.

PROFESSOR SOFER: | agree with almost everything he

said. The record of US responses to situations of crisis has been very
important. The pattern has been to over react especially with regard to
what can be said by people. The instances he gave are the main ones,
the Sedition Act, the Civil War, World War | the restraints, the anti union
settlement, World War Il and the Perubatsu decisions and the anti
communist period and the Vietham War period.

The pattern is to limit rights and then realize that we have gone too far

when we did things that were not necessary and then finally to have a



Supreme Court say those things shouldn’t have happened, or have
political parties say those things shouldn’t have happened. That has
been the pattern. | don't think the seriousness of the conduct of the
government, the impositions that were made upon people were
anywhere near as serious in their consequences as some of the things
that other democracies either had to do or chose to do to people. Nor
have our emergencies lasted as long as the emergencies faced by other
governments. That has helped.

We have had a sense of objectives in our emergencies, which were
relatively limited compared to the objectives, for example that you face is
very hard to know what Israel is trying to achieve in the occupied
territories for example. So there are very important differences, which |
think ameliorates some of the criticisms you have raised, but in principle |
agree with them.

ISRAEL SEGAL.: Okay. | would like to open the

discussion now and the first one to ask for permission is Dr. Uzi Arad,
please.

DR. UZI ARAD: I will talk in English because of our

guests here. You see, sometimes all too often this issue the democracy
denies is usually portrayed in the sense of the rights as against or
democratic things as against the requirements of the emergency. But in
fact the thing ought to be looked in broader terms and also with historical
perspective and let the historical perspective and the more empirical

rather than normative approach he adopted.



So the first premise that could be said is that without exception from the
first moment democracies appeared on the scene of history, if we talk
about the Athenian democracy or the Roman Republic, we do note is one
thing which is so self-evident and that is that at times of crisis, the times
of war, the times of emergencies you restrict what you allow at times of
peace and normalcy. All governments, even those who celebrated the
virtues and principles of democracies noted that there is a logic to peace
and a logic to war, a logic to normal times and a logic to moments of
emergency. We see that being repeated throughout history.

We see that also repeated among the democratic societies of the west,
which serve as an example, say to us. France, you mentioned
celebrated the notion of the rights of human and civil rights initially. We
see it in Britain, the mother of parliaments and we see it in the United
States. We see that each one of these societies, be it in the 20™ century,
in the 19" century, whenever confronted with a threat to their very
existence as a democratic being, took the natural thing to do.

Now, sometimes they may have gone too far, sometimes they have gone
not enough. But the point is that such a movement is a natural thing
historically. Therefore, it should be understood as a natural human and
social reaction when under duress, when under threat you take
measures, which are legitimate for your existential, being. So that is am
empirical fact.

Now, the comparative approach is the one | propose we adopt when we
examine whether we are acting, we are over reacting or under reacting.

ISRAEL SEGAL.: What does it do for our democracy?




DR. UZI ARAD: Well yes, but again

ISRAEL SEGAL: It is justified.

DR. UZI ARAD: Yes we all know that, but you know

it serves a very useful purpose to look at how other societies resolved the
dilemma at any particular point of time, because that is point of
reference. | for example throughout my service in government | always
watched what was the action taken by other societies, which we consider
is examples to us. Be it Britain, be it France or be it the United States
when they were confronted by similar conditions. Not to compare the
United States at good times with our times.

So the comparative approach is a proper one. That is to say, let us look
how the United States acted when it was at war and for that reason
among others, the fact that presently the United States is acting in such a
way it does, is a very sobering lesson to many because | do not think that
the United States has stopped being a democratic or the people over
there forgot their heritage. Quite the contrary. So you see, unlike
Professor Gotfeld who thinks that you had a blackout in the Choromatsi
defense or that the United States are now acting in hysteria. Quite the
contrary. | think Judah Black was very much active under the
circumstance of the time and | can understand him just as | know that the
efforts to rectify it now reflect our mood. Everything should be looked at
in its own context. | certainly understand the reaction taken now in
America when it is confronting a moment of crisis.

Now, our problem in lIsrael is that in Israel we suffer from acute

schizophrenia. Are we at a crisis or not? Are we confronting enemies or



not? Are we at war or not? It is that confusion which is clouding so
many things on top of other issues. For example, referring to things that
bore us, we interrogate someone. If you interrogate a citizen of your own
country, he is entitled; he or she is entitled to the same protection that
any citizen is entitled. If however, you interrogate the enemy, will other
principles apply and other examples apply?

| for example look at how other societies acted when then interrogated
prisoners. Now, this is not to say that there are not limitations and norms
and conduct, but again one has to be very clear, is a Palestinian terrorist
captured an enemy or not? If he is an enemy then you act as nations,
democratic nations, | repeat democratic nations with the values of
democratic nations act when they are at war dealing with enemies.

Let me therefore say that | believe that when you look at that kind of an
historical perspective and on a comparative basis, we in Israel, by the
way have nothing to be ashamed of because more often than not. | do
not see many cases of abuses. | think that compared to others, we never
acted rationally, for example we never had executions as other nations,
democracies have or still have even at times of peace. We do not have
that type of punishment.

By the way, speaking of hysteria in the case of the United States now
with the virtues of hindsight, we do know that some of the outcries of the
time about this being a witch-hunt sometimes were self-serving at both
ends of the debate. The Rosenbergs were guilty, they should not have

been executed to my mind, but they were guilty, unlike many of their



defenders. Altrahyst was guilty, so hysteria was on both sides of the
debate.

Finally, | want to conclude by broadening the range of issues, because if
we do see sometimes abuses of democracy for the sake of say security,
which is usually what we are not talking, how about the cases in which
democracy is being distorted for the sake of peace.

ISRAEL SEGAL: Like What?

DR. UZI ARAD: I will give you an example. When

you are doing something that in other democratic societies is referred to
as aiding and abetting an enemy. Other societies, democratic societies
frown upon the case of crisis when their own nationals, let alone elected
officials decide to go around national channels and negotiate with an
enemy. Here in Israel we almost turned that into a daily practice. To my
mind this is no less undermining

ISRAEL SEGAL.: The Oslo process?

DR. UZI ARAD: Not just the Oslo, everybody is

doing it, it has become a national sport. You know, you can tell me,
democracy for example does not talk only about civil rights, and it also
talks about respect and adherence to the rule of law. So what do you do
when nationals take the law for the sake of peace, or when for example
things that should be held classified is being treated like stolen
merchandise against the law. So all these are pillars of democracy.

So, in other words, you see democracy has more to it than just respect
for civil or other rights. It has to do with certain norms of conduct,

adherence to law, acting within the appropriate instruments of govern for



example. Here in Israel we have seen, to my mind, more distortions,
sometimes for the argument for the prevention of war, namely for peace,
then | think cases of distortion for the sake of security and defense.

ISRAEL SEGAL.: Amnon Shahak just for the sake of

our guests in the United States, Amnon Shahak was the Chief of Staff in
Israel a few years ago then he became a very important political figure in
our parliament and a minister in the Barak Government. Please Amnon.
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PROF. GOTFELD: Two quick comments. One, | want

to mitigate some of the things | have said before. It is so easy to lacerate



America because of its history. | didn't point out that after September
11" it occurred to America in Congress a very interesting coalition of right
wing and left wing members of Congress in defense of civil liberties. That
is one point | want to make. Secondly, what those people pointed out
was that we pass laws very rapidly after Oklahoma City and very poor
laws against immigrants etc., etc., let us not do it. Now this is important
so things are not as one-sided.

I think, if we want to define our problem as was read by everybody, in
1963 the American Supreme Court in Kennedy versus Mendoza Martinis
said that constitution is not a prescription for suicide on the one hand.
You know in context of democracy, we are already in context of Wyemar
and the Wyemar Republic too, you know the constitution is not a
prescription so we have got to act.

On the other side | want to take the statement by Aharon Barak in the
Barzilai case and | use the Hebrew.

Hebrew 180 — 182

And | think this is really the two poles that we are really going to work
with. You know, we don't want to commit suicide but on the other hand, |
think it is self-explanatory.

ISRAEL SEGAL.: | would take the liberty to ask some

questions . Mr. Abe Sofer who so patiently sits over there and listens to
us.

ARIK: I would like to offer a different
perspective. | think that what we heard right now is very solid and it is

quite clear that we have historical and current testimony about the



entities of behavior of democracies vis-a-vis or versus external threat. It
is very difficult to argue that whenever a democracy is under threat or in
times of emergency values, norms, the expectations from the collective
changes and to an extent the law should support or provide some sort of
foreground to any kind of acts vis-a-vis that external threat.

But, | would like, under the title of the existential dilemma of democracy
information, to make a distinction between the law, the legal side and
illegitimacy. What happened, first of all if we have not defined
emergency? When does emergency advance.

ISRAEL SEGAL: And who defines it?

ARIK: First of all what is the borderline
between times of emergency and times that there is no emergency? |
think that one of the position papers that was cited in the package that
we sent alludes to the fact that since 1948 Israel to an extent is under a
state of emergency. So what are the distinctions and then of course,
who defines? But | am referring to something, which is much deeper.
What could be the strength of laws? What could be the strength of
decisions of governments against or vis-a-vis legitimacy? If society does
not agree with certain activities? If there is a very deep cleavage over
the very issue that governments and gender policies then | think there is
a serious threat to democracy as such internally.

So here maybe democracy is caught between an external threat and a
domestic threat. We have seen it time and again, we have just seen it in
a letter of fifty officers, it may defy or may unfold, we don't know. We do

know that the very issue over which we are now confronting threats,



there is a very deep cleavage. So the law can provide a framework, an
external threat can create a patriotic reaction for a time. But my question
is, what happened when this is under a very different kind of threat from
Reuven?

ISRAEL SEGAL: Let me ask Professor Sofer for his

thoughts. Are you worried now with what is going on in the United States
after the 11" September?

PROFESSOR SOFER: | am not worried about the

government, | am worried about the terrorists, but | think the reaction to
some of the extreme measures taken by the Attorney General, on the
Attorney General's recommendation has been very vital and very
successful. | don't think the military tribunal, for example, has been
completely rewritten to provide all the protections that international law
requires. The President today | believe will make a statement saying that
the prisoner is in Guantamal do come under the Geneva Conventions
and their status has to be determined as legal matters. So, | think that
we are doing well at preventing some of the more extreme reactions from
being implemented here.

| think that the big danger you have to worry about for a democracy
doesn’t lie in its unsuccessful ruling or two or in an over reaction that
lasts for a while and then is reversed. The real threat to a democracy is
a long-term challenge, such as the one you confront, and in which there
is no end in sight and the pressures for diversion and departure from the
regular rules can seem to accumulate. This in my belief of losing

strategy in a sense in the greater threat to democracy in the long run



than some failings in the legal system from time to time. That is what |
would worry about more.

UZI ARAD: About losing strategy, what do you
mean by the word losing strategy? About losing strategy, what do you
mean by the word losing strategy?

PROF. SOFER: What | mean, for example is if it is

true that the defense of let us say a hundred our of a hundred and forty-
eight settlements you have is untenable in the long run, just as the
defense of Southern Lebanon was untenable in the long run. If that
defense is untenable it becomes no less untenable because you have a
determination to try to overcome people who are behaving terribly. You
have to be cold blooded, | seems to me to preserve democracy, its
leaders have to be cold blooded in evaluating what is or is not a
successful long term strategy or the pressures from external threats will

continue too long for you to expect any legal systems to be able to hear

itself.

ISRAEL SEGAL: Okay, Professor Musa from Al-Quds
University.

PROFESSOR MUSA: | am sorry, | am obviously not part of the

family and not being part of the family means | am speaking from the
outside. In the sense that the discussion for me sounds surrealistic
because | am an outsider. So | can look at it and try to understand it, |
can try to evaluate it, but it doesn’t mean much to me. | mean | have

been living in Jerusalem since the late 60s with very few democratic



rights, if | can put it like this. | vote in England, but | don't vote here, but |
don't live in England.
But to get back to the subject. | think that democracies in general

AMNON LIPKIN SHAHAK: Voting in Jerusalem, if you live in

Jerusalem either being the municipality and lIsraeli law, not only to the
municipality but to the Palestinian Authority.

PROFESSOR MUSA: The Palestinian Authority, well that is the

choice | didn't make. | would rather vote for the Knesset if | had to do
that, | would vote directly, so | would rather vote in England. About
democracies in general, | think there has only been attention in
democracies in the issue of civil rights. | think it appears much more so
when there is a crisis, when there is some sort of ex-lunary event. So |
don't think that the issue of human rights is ever settled once and for all.
I don't think it is civil rights, | don't think it is something that people
overcome and that is it, it is beyond them and now they are sort of
moving ahead and they will never go back, so to speak, because there
are stages of progress and people have moved on.

So, | think that what is happening in the States is not surprising and |
think what is happening in England is not surprising. | think there is pull
and a push tactic here and | think that this has happened in the past in
circumstances. But | think that democracies have also always had a
special relationship without threats, shall we say, in that we are talking
about an occupation or we are talking about overseas territories, we see

often in the history that the operation of democracy does not really



extend to cease. It might legalistically it might formally in some form or
other, but that in practice this has not been the case.

Even if we look at France itself, not at Algeria during the years of the
Algerian war, we see that in France human rights and civil rights were not
really extended equally to the inhabitants of what we are called to people
who were supposedly citizens, equal citizens of France.

Now | think when people in Israel and when Israelis discuss this issue
and they look at America and they compare themselves with what is
happening in Europe or in the States, | think there is a problem here,
because here we are talking about occupation. We are not talking about
a threat in the sense of Basque terrorism or of Irish terrorism. We are
talking about a form of terrorism, which is within a completely different
context. We are not talking about homegrown Israeli terrorism, let us put
it like this. | mean | think if we are discussing Israeli Arabs and we are
discussing political movements or underground movements or terrorist
movements operating within the framework of Israeli law. | mean | can
understand this comparison with how is Britain dealing with Ireland; how
is Spain dealing with the Basques; how the French are dealing with the
Corsicans whatever.

| think here we are talking about a completely different context and |
would of course argue that even ... we are talking about different
contexts. We are also talking about a society, which somehow hasn'’t still
resolved the issue of citizenship, equal citizenship to people of different
ethnic communities. But if you are talking about the territories, about the

West Bank and Gaza then we are talking about occupation.



ISRAEL SEGAL.: You consider in your Vview

occupation is state terrorism?

PROFESSOR MUSA: This is not what | am saying. This is what

you want me to say?

ISRAEL SEGAL.: | am just asking, just a question.

PROFESSOR MUSA: It is alright if | was on CNN but | don't think

this is how | would want to characterize the situation as a state terrorism.
I think the gentleman here talked about Israel having nothing to be
ashamed of in a comparative perspective and | assumed he wasn't
comparing with Bokasa. | assumed he was comparing as a role model, |
presumed with liberal western Europe.

Yes well | can think of instances where the British shot in cold blood Irish
terrorists and | think in that sense maybe Israel is not so different from
certain actions which are taken by core democracies in defense of what
they think are their security. But | think it is a lot of over-seeping
statement to say that Israel has nothing to be ashamed of especially
when there have never been excuses in Israel.

I mean this is something that | have always found very entertaining about
Israel, how legalizing things and verbalizing things somehow makes
blood white in white blood. | mean it is very Alice in Wonderland and
Alice through the Looking Glass kind of stuff. You know, if we call it
collateral damage then it is no longer killing innocent people. If we call it
targeted whatever then it is no longer targeting people. | know it is

American, | know you use it extensively, | suffer from this. | also have to



read the American papers and watch the American media. | realize it
read excessively.

| am saying that using this lingo, using this double speak does not
change the content, does not change the nature of the act, right. So
calling things targeted assassinations or targeted whatever does not
mean they are not killing off people in cold blood. So when you say there
have never been executions, | mean | find this amazing. You know,
because | don't know what this is. | know two different people stands,
the Mexicans have been at war against people they choose and things
like this. 1 think this is sort of Hollywood style. | mean executions are
executions irrespective of the exotic atmosphere that exists or does not
exist.

So | think if one wants to look at Israel as a democracy then one has to
look at Israel as a democracy which is an occupation at the same time
and try and see it like this. Now, one can say that alright Britain had an
overseas empire and it was also a democracy and what did Britain do
with its empire as a democracy? You can look at the United States and
see it actions in various places at the beginning of the century, even
currently actually. If you look at Tahiti, if you look at the invasion of
Granada, if you look at its policy towards Cuba over the last eight years
then you can see what does democracy mean in foreign policy? Then
you can say, “Yes we are comparatively similar.” So one can say
comparative speaking it is the same as everybody else, the same as the

enlightened nations.



You know lIsrael is reacting to the same kind of threat that obviously the
United States seems to think it is reacting to now. But | think there is a
lot of sense in this collectivization. | mean the same deception that
portrays Arafat as Bin Laden etc., etc., etc. So | think people may be
think why they should detach himself from a comparative perspective
instead of looking more at oneself and seeing is one really so different
from everybody else? | was in Damascus a few weeks ago and | asked
a friend of mine | said, “I don't know, | keep hearing of rumblings in
society, things are moving a little bit after the death of Assad senior and
now the young guy, people say he is going to shift things.” He said, “You
have got to remember we have a state of emergency since 1948 and you
just said this or somebody just said a state of emergency and there is
nothing we can do to deliberate with Palestine.”

To deliberate with Palestine, there is much you can do here with Syria
and maybe in Israel it seems to be a mirror image until, | don't know, until
the establishment of the State of Israel in whatever borders on both sides
of the Jordan, on one side of the Jordan, with Cyprus, | don't know.
Maybe until that is resolved also there is going to be a problem within
Israeli democracy.
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| wanted to pose a question deliberately to

be discussed in comparative terms and that question was, assuming we

do accept that the condition of Israel in the territories is one of

occupation, which will be disputed. But let us say that this is the case,

then still my standard of comparison for our norms and conduct should

be how the western liberal societies act when they were in occupation
and they were. A generation or two ago they were.

In India.

UZI ARAD: No, in Germany, in Japan and

elsewhere. | know how they acted and that is a standard of reference.

So, again | think

ISRAEL SEGAL.: They were in itself changed a little

bit after the Second World War.
UZI ARAD: Look you cannot freeze one thing,
for example the values,

ISRAEL SEGAL: You want to compare something

that is taking place right now?

UZI ARAD: Look at America, we are speaking
in terms of certain values and decisions and even ideologies and
principles, some of which were non-significant three hundred years ago.
The American Constitution and the Bill of Rights and other things are two
hundred and something years ago and they are still valid. No one says,
wait a minute, the world is taking enormous decisions because certain

points are still valid in spite of the distance of time.



I would argue that also a war is a war is a war and sometimes the norms
of war maybe equally valid now, sixty years ago and hopefully fifty years
hence. Similarly an occupation. So | value to freeze everything or you
can consider everything to a change. | do believe that and | can see why
some people want to divorce the present discussion of Israel from a
comparative basis, because ultimately to an alternate that we adapt to it
are deadly, neither in the issue of occupation nor on the issue of pre-...
of our own people. That is why sometimes people, some people want to
de-legitimize Israel and apply double standards. Sometimes denied of
Israel things that they did not demand of their own societies. For
example in America | would like to see the Americans, all of them
demanding and insisting in America things that were asked of us.

So, that is why, if not for the sake of fairness, for the sake of sanity, let us
talk about what is real, what has happened, what is historically, socially
and humanly observable. Let us not try to talk against some abstract
ideals usually selectively applied and guess who to, us. So that is why |
still suggest everything should be done realistically and with the same
standards as applied, yes to modern liberal western societies.

Now, one last point. If you asked about whether Israel is in the state of
emergency? Let me tell you that in many ways the most disturbing
denial of privileges and liberties exacted by Israel was against its own
citizens, when youngsters, men and women at the age of eighteen are
taken out of a democratic regime into clearly a non-democratic regime

called military service. They are deprived of many of their liberties in the



name of emergency and that has been done for the duration from the
beginning of the formation of the State until now.

If we are not an emergency, so let us apply this relaxation of demands
equally to ourselves. Therefore, let us do away with the need for a
military and let us give liberties to our own children. But we are not doing
that.

ISRAEL SEGAL.: You are taking it out absolutely.

They are doing so willingly. They are doing so, the youngsters, if
somebody doesn’t want to serve in the army

UZI ARAD: People are doing willingly, giving
two and three years of their lives because they understand the need.
Therefore the need is real. In so doing they are sacrificing precious
years and sacrificing many of liberties. In other words, this sense of
emergency and the fact that Israel is an embattled nation, and it is an
embattled nation. Let us call a spade a spade, is a sentiment that has
been with us and much of its toll has been self-inflicted. If you think that
we are not in an emergency, let us declare this that we reach normalcy.
Let us do away with all the things that we do under the condition of
emergency, but at the same breath let us relieve ourselves of all the

demands and limitations we impose on ourselves.

ISRAEL SEGAL.: You have presented your case.
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ISRAEL SEGAL.: Mr. Sofer would you like to

comment? | understand that you have to leave us very soon.

PROFESSOR SOFER: Israel cannot indefinitely be in the

situation it presently is in. You have a moral because you still clearly
demonstrated your willingness to accept peace and whatever faults there
might be there was one overwhelming moral lesson that Israel was
prepared to accept peace with the Palestinians and that is a very very
strong basis for you to defend yourselves. But to go into the territories, to

establish a quasi like presence there, to continue to face the difficulties



associated with blowing up people’s houses or blocking people from
going to their work. In the long run that, no matter how good your rules
are, no matter how good your laws are no democracy can sustain that for
the long term.

URI DROMI: | have a couple of quick remarks.
First with regard to the question of free speech during a crisis, you called
it hysteria, the feeling that everybody has to be together. Those who
speak against are kind of traitors. | think that Israel should look at the
examples of others in a much broader perspective. Be patient, because
the people who protested against the Vietnam War eventually were the
people who were right and if they were heard years before maybe lives of
tens of thousands of American soldiers would have been saved.

Namara when he went to his university and spoke with the students and
he spoke to them harshly about how they do this and twenty-five years
later he wrote a book and admitting that he was wrong. What a fatal
mistake. So | think we should be very very sensitive not to curb any
freedom of speech. Let people talk, let people express themselves. |
mean that is the strength of democracy and democracy should mix into
the voice with their views.

The second thing is the duration of the situation. Somebody mentioned it
that Syria, but we actually have those emergency relations going back to
1945 is that the British mandatory relations and as you know, | mean if
you read them you know that any bureaucratic can close down a paper if
the paper breathes discontent among the people of the country. This is

ridiculous. But we used this when it suited us, our goals and | am talking



about the administrative detention. We used to use very liberal, even
when time was not a time of crisis. So we took a very liberal
interpretation of emergency situation. | think we should always look and
ask ourselves, “Is this really emergency?” Because watching the way
some of our good people bring into the courts the evidence of these
people, | was not very impressed by the way the rule of law is being
conducted.
So, | think we should be very very careful in limiting ourselves to some
repercussions, rather than taking advantage of the fact we legally can do
a lot of things because of a kind of necessity or convenience we tend to
use it. Thatis it.
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