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Defamation Act of 2013, § 9: "1 Serious harm (1) A statement is 240
not defamatory unless its publication has caused or is likely to
cause serious harm to the reputation of the claimant. (2) For the

purposes of this section, harm to the reputation of a body that
trades for profit is not 'serious harm' unless it has caused or is
likely to cause the body serious financial loss."

Matthew Collins, Extreme nx 11 .Defamation Act of 2013, § 9 241
iMakeover: England's New Defamation Law OUPBLOG (31.12.2013)
.103 w"n 77y7 ,Hall-Lipsy and Malanga
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VT VA 7V 1207 mMwaxn WX (honest opinion) "MInmn nvTi” nun @
7w MA710N X 177N N9{7wi 7V TIDU1IN XYW OX QX XW11 70 7V 1Al
N71 VT Q7W7 N3N TIRDATIAN (1) :0'XA0 O'RITN 077701, TN
7'TNA7 712" 17 1120 DTXY 100 717 71370 VT (2) ;T1Ta1V 7w 12X
1V AT AVTOY WATI X7 NYaN N2 MVIT A T2V 7V 0oanna
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Defamation Act of 2013, § 9: "2 Truth (1) It is a defence to an 242
action for defamation for the defendant to show that the imputation
conveyed by the statement complained of is substantially true. (2)
Subsection (3) applies in an action for defamation if the statement
complained of conveys two or more distinct imputations. (3) If one
or more of the imputations is not shown to be substantially true,
the defence under this section does not fail if, having regard

to the imputations which are shown to be substantially true, the
imputations which are not shown to be substantially true do not
seriously harm the claimant's reputation. (4) The common law defence
of justification is abolished and, accordingly, section 5 of the
Defamation Act 1952 (justification) is repealed."

Defamation Act of 2013, § 3: "3 Honest opinion (1) It is a 243
defence to an action for defamation for the defendant to show that
the following conditions are met. (2) The first condition is that the
statement complained of was a statement of opinion. (3) The second
condition is that the statement complained of indicated, whether
in general or specific terms, the basis of the opinion. (4) The third
condition is that an honest person could have held the opinion on
the basis of - (a) any fact which existed at the time the statement
complained of was published; (b) anything asserted to be a fact in a
privileged statement published before the statement complained of.
(5) The defence is defeated if the claimant shows that the defendant
did not hold the opinion. (6) Subsection (5) does not apply in a case
where the statement complained of was published by the defendant
but made by another person (‘the author'); and in such a case the
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defence is defeated if the claimant shows that the defendant knew
or ought to have known that the author did not hold the opinion. (7)
For the purposes of subsection (4)(b) a statement is a 'privileged
statement' if the person responsible for its publication would
have one or more of the following defences if an action for
defamation were brought in respect of it - (a) a defence under
section 4 (publication on matter of public interest); (b) a defence
under section 6 (peer-reviewed statement in scientific or academic
journal); (c) a defence under section 14 of the Defamation Act 1996
(reports of court proceedings protected by absolute privilege); (d)
a defence under section 15 of that Act (other reports protected by
qualified privilege). (8) The common law defence of fair comment is
abolished and, accordingly, section 6 of the Defamation Act 1952
(fair comment) is repealed."

Defamation Act of 2013, g 4: "4 Publication on matter of 244
public interest (1) It is a defence to an action for defamation

for the defendant to show that - (a) the statement complained of
was, or formed part of, a statement on a matter of public interest;
and (b) the defendant reasonably believed that publishing the
statement complained of was in the public interest. (2) Subject to
subsections (3) and (4), in determining whether the defendant has
shown the matters mentioned in subsection (1), the court must have
regard to all the circumstances of the case. (3) If the statement
complained of was, or formed part of, an accurate and impartial
account of a dispute to which the claimant was a party, the court
must in determining whether it was reasonable for the defendant to
believe that publishing the statement was in the public interest
disregard any omission Defamation Act 2013 (c. 26) 3 of the defendant
to take steps to verify the truth of the imputation conveyed by it.
(4) In determining whether it was reasonable for the defendant to
believe that publishing the statement complained of was in the
public interest, the court must make such allowance for editorial
judgement as it considers appropriate. (5) For the avoidance

of doubt, the defence under this section may be relied upon
irrespective of whether the statement complained of is a statement
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of fact or a statement of opinion. (6) The common law defence known
as the Reynolds defence is abolished."

Defamation Act of 2013, § 5: "5 Operators of websites (1) This 245
section applies where an action for defamation is brought against
the operator of a website in respect of a statement posted on the
website. (2) It is a defence for the operator to show that it was not
the operator who posted the statement on the website. (3) The defence
is defeated if the claimant shows that - (a) it was not possible for
the claimant to identify the person who posted the statement, (b)
the claimant gave the operator a notice of complaint in relation

to the statement, and (c) the operator failed to respond to the
notice of complaint in accordance with any provision contained

in regulations. (4) For the purposes of subsection (3)(a), it is
possible for a claimant to 'identify' a person only if the claimant
has sufficient information to bring proceedings against the person.
[...1(11) The defence under this section is defeated if the claimant
shows that the operator of the website has acted with malice in
relation to the posting of the statement concerned. (12) The defence
under this section is not defeated by reason only of the fact that
the operator of the website moderates the statements posted on it by
others."

Defamation Act of 2013, § 6: "6 Peer-reviewed statement in 246
scientific or academic journal etc (1) The publication of a statement
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in a scientific or academic journal (whether published in electronic
form or otherwise) is privileged if the following conditions are
met. (2) The first condition is that the statement relates to a
scientific or academic matter. (3) The second condition is that
before the statement was published in the journal an independent
review of the statement's scientific or academic merit was carried
out by - (a) the editor of the journal, and (b) one or more persons
with expertise in the scientific or academic matter concerned. (4)
Where the publication of a statement in a scientific or academic
journal is privileged by virtue of subsection (1), the publication in
the same journal of any assessment of the statement's scientific or
academic merit is also privileged if - (a) the assessment was written
by one or more of the persons who carried out the independent review
of the statement; and (b) the assessment was written in the course of
that review. (5) Where the publication of a statement or assessment
is privileged by virtue of this section, the publication of a fair
and accurate copy of, extract from or summary of the statement or
assessment is also privileged. (6) A publication is not privileged
by virtue of this section if it is shown to be made with malice. (7)
Nothing in this section is to be construed - (a) as protecting the
publication of matter the publication of which is prohibited by law:
(b) as 1limiting any privilege subsisting apart from this section.

(8) The reference in subsection (3)(a) to 'the editor of the journal'
is to be read, in the case of a journal with more than one editor, as a
reference to the editor or editors who were responsible for deciding
to publish the statement concerned."

Ari Shapiro, On Libel and the Law, U.S and U.K Go Separate Ways, 247
NPR (21.3.2015); Judith Townend, Online Chilling Effects in England
effects chilling line nand Wales, 3(2) INTERNET PoLICY REVIEW 1 (2014)
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248 7110 TNINORA TIIT 713377 017 0340 047190

LP7TIWN TNVATT T21 717772 7770 'R 17372 02,7130 TIXXR7 ani1a
TAM7711 TMDNXD L7271 70 TINT7 O7Tw0 TYIAn 171 7TV 17770
N7W™ N7V i T7NWin MY'any Nl 7V D01an 7100 7171 77000
70 DIYN DAY 7701 V17 wIn'Y DY TTTINTNL DAYNN TDWn 7w
77031 Va7 wIin'wil oY TNTTINTNYT7 OY7717¥1N0 0170 11'W31 170NN 71000
D117 XYW VAN Nwj717 IX 1IN DAYNn 11 .MIVn71 'oawnil
TIX TIINT7 12 '7V1 7191 VIDIY OX 'DAWNiT 7701 V17 WIN'W X Ayianiny
11N17 1107 ,Ayanil i 7y N7 1 winT7 o 7V Omx 71nnY ayianil
TNUIN LAY 11 17X DM7NA .0"TY INT7 XYW 1X 7017 X VAT TIR
X710 7'DN7 X1 VAN 13107 DTwIY 07X 07W7 Y117 7IX 107 DA

249 TIYITIN TI'DAYNIT W 7w D700 7V TR T'wY

7Y 1007 T'DMAN IN171731 TMDNRD A7Twn TIVan 1A 07Ing
DY™A O 7V (7'NNY W77 770 001 07 Wi TyTan 121 0imoizim
fIW711 DINAT N17 TIV'A71 AW{710 NIWAT VAN 117730 2770 TIXO7i0 1120 07T

E. L., ABook Too Far, THE EcoNoMIST (3.4.2014) 248

Quebec Code of Civil Procedure (C.P.C) §§ 54.1, 54.4, 54.6 249
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TINX ‘731 711 1NIXN1 (Standing Committee of Attorneys-General) 077011
71N 77N 25%71n1 771N 7Y DD1AN0 T80 VA 1IW7 710 7i701 T1MI0MDan
D711V MWYN f17VN7 07'0VNi NN TNDNY7 D' TR 7V YOX Vi w7
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Council of Attorneys-General Review of the Model Defamation 250
Provisions - Background Paper (Dec. 2019)

Standing Committee of Attorneys-General, Model Defamation 251
Provisions (21.3.2005), § 35(1): "provides for the determination
of damages for non-economic loss for defamation. A limit on the
amount of damages for non-economic loss is imposed ($250,000).

The proposed section also provides for the indexation, by order of
the Minister published in the Gazette, of the maximum amount that
may be awarded as damages for non-economic loss. A court will not
be permitted to order a defendant to pay damages that exceed the
maximum damages amount under the proposed section unless it is
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25512N7 MWW IR "X 770 TNA0N1 IR

satisfied that the circumstances of the publication of the matter
to which the proceedings relate are such as to warrant an award of
aggravated damages."

.39 ,37 'nya ,21 v"n 7°yY7 ,0gle, Anti-SLAPP Law Reform 252

7321 1771077112 ,1?770DINX D11 T2 ,APTNN D7271 D117 1XNIX D2 17°0n 253
.1.7.2021 7123K07 TY 0°317°00 YIN?K DP?1T2 TI0Y7 n7279 DANX n20270
ANIND TYIN2 97107 1031377 0N X 72700 07317700 YIN7X 0177102700 INY2A

The Department of Communities and Justice, Review of Model 1x1 An1?

Defamation Provisions: Stage 2, Review of the MDPs (2021)

.10 'nya ,250 w"n 7°y7 ,Council of Attorneys-General 254

,Standing Committee of Attorneys-General, Model Defamation 255
.31 9°ypa,251 p"n 77yY
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.19 'nya ,250 w"n 77°y7 ,Council of Attorneys-General 256
.21 'nya ,op 257

Protection of Public Participation 2008, §5 258
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.7(2) 92ypa ,op 260
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.41 ,37 'nya ,21 w"n 77y7 ,0gle, Anti-SLAPP Law Reform 262

Protection of Public Participation Regulation 2010, § 4, Act S. 263
9(3), 4(1)(A)-(3)(B)
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Protection of Public Participation 2008, § 6 264

"(1) This Act applies in relation to acivil :2))8 fg°ypa ,ov 265
proceeding in the Supreme Court or Magistrates Court in which

the plaintiff may claim damages. (2) However, this Act does not
apply in relation to any of the following: (a) a cause of action for
defamation; (b) a proceeding prescribed by regulation."

Source Watch, SLAPP's in Australia, THE CENTER FOR MEDIA AND 266
.41 'nya ,21 v"n 7°y%7 ,0gle, Anti-SLAPP Law Reform ;DEMOCRACY (28.9.2017)
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Steel and Morris v. The United Kingdom, 68416/01, Judgment 267
.1’Tn 7p8%7 89 njgpa ,(2005)

PETRA BARD, JUDIT BAYER, N6O CHUN LUK, AND LINA VOSYLIUTE, AD-Hoc 268
REQUEST SLAPP 1IN THE EU CONTEXT 9-10 (2020)
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European Parliament resolution of 19 April 2018 on protection 269
of investigative journalists in Europe: The case of Slovak
journalist Jan Kuciak and Martina KuSnirova, (2018)

European Parliament resolution of 3 May 2018 on media 270
pluralism and media freedom in the European Union (2018); European
Parliament resolution of 28 March 2019 on Situation of rule of law
and the fight against corruption in the EU, specifically in Malta and
Slovakia (2019)

European Parliament resolution of 25 November 2020 on 271
strengthening media freedom: The protection of journalists in
Europe, hate speech, disinformation and the role of platforms
(2020/2009[INID

.268 ¥"n 77y'7 ,BARD et al., AD—-Hoc REQUEST SLAPP IN THE EU CONTEXT 272
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European Commission, Communication from the Commission to 273
the European Parliament, The Council, The European Economic and
Social Committee and the Committee of the Regions, Commission
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ABSTRACT

Strategic lawsuits against public participation (SLAPPs) are lawsuits,
usually for defamation, intended to prevent publication or force the
retraction of criticism by journalists or citizens and to silence public
discussion of the plaintiff. In many cases the SLAPPs are filed by
corporations, financial magnates, public officials, public figures, or even

journalists against journalists, newspapers, media outlets, and citizens.

Defendants in SLAPPs pay a high price both financially and emotionally.
They are forced to choose between two evils: either they waste a lot of
time and financial resources managing their legal defense, uncertain
of the outcome of the lawsuit and weighed down by worry about the
high monetary damages being claimed, or they back down and retract
the remarks for which they are being sued and are effectively silenced.
This price leads to the “chilling effect,” which is the danger inherent in
SLAPPs—the impact on the defendant’s willingness to participate in the
public discourse. The chilling effect exists even if the suit is ultimately

rejected or ends in a settlement.

However, the chilling effect is not limited to the actual defendant in
the first “circle of deterrence.” In the second circle of deterrence is the
community to which the defendants belong or on whose behalf the
defendants acted, for instance their work colleagues, residents of their
neighborhood, and activists engaged in the same struggle. In the third
circle of deterrence are other participants in the public discourse—
individuals, environmental or social activists, scientists and researchers in
various disciplines, journalists, small media outlets, small organizations,

and nonprofits—that are liable to be deterred from expressing their views

iii
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and exercising their right to freedom of expression in the future against
the same plaintiff or other similarly powerful figures. The fourth circle of
deterrenceis society as a whole, which gets the message that participation
in the public discourse is dangerous and may exact a high personal price.
When a SLAPP is filed over something posted on the Internet (e.g., a social
media post, a review on a commercial site), the circles of deterrence may

even be international.

This is a severe infringement of freedom of expression, and it can lead
to the suppression of information of substantial public interest when
public discussion of the information would be important: scientists and
researchers may shelve studies that criticize powerful companies, such as
pharmaceutical and cosmetic corporations; consumers may refrain from
reporting a defective product or problematic management of a business
or commercial establishment; journalists may refrain from publishing
exposés on improper acts or corruption by elected officials. All this may

ultimately be detrimental to the values of democratic governance.

Over the years, US states, Canadian provinces, and Australian states have
adopted special anti-SLAPP legislation. In recent years the European Union
has broadened its discussion of the regulation of SLAPPs, and a coalition
of organizations even drew up a proposal for a comprehensive directive on
the subject. The protection granted by the special legislation varies from
state to state, but the underlying rationale is the same: the understanding
that on certain matters of substantial public interest, public discourse is
essential, and the chilling effect caused by SLAPPs should be minimized as
much as possible by granting defendants procedural tools with which to

put an end to the legal action as quickly as possible.

In Israel there is no clear legal doctrine that strikes the proper balance
between the right to a good name and the right to freedom of expression
in the context of SLAPPs in general, and in the digital world in particular.
The courts have recognized characteristics of SLAPPs and the essential

nature of free public discourse—in the context of the balance between
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freedom of expression and the right to a good name—in order to shape
public opinion on matters of substantial public interest. However, they
have refrained from adopting an anti-SLAPP legal doctrine, and on several
occasions have urged legislators to amend the Anti-Defamation Law so
as to enable them to contend with the chilling effect of these lawsuits.
Until the desired legislation is enacted, the tools that currently exist in
the law, i.e., the protections provided by the Anti-Defamation Law and the
procedural tools in the Civil Procedure Regulations for summary strike-out
ordismissal due to abuse of process, are available to defendants in SLAPPs.
However, the restrictive interpretation of the procedural tools so as not to
deter potential plaintiffs from filing legitimate lawsuits, combined with
the ease with which a plaintiff can file a defamation lawsuit according
to substantive law, creates fertile ground for filing SLAPPs in Israel. The
protections in the Anti-Defamation Law do little to counter the chilling
effect of SLAPPs, because even if the defendant ultimately wins the case,
it is not a true victory. By the time defendants reach the finish line, they
have invested many years and a great deal of money on legal proceedings.
Thus the rejection of a lawsuit does not prevent the chilling effect

throughout the broad circles of deterrence.

Therefore it is extremely important to come up with solutions that
will deter plaintiffs from filing SLAPPs, taking into account the unique
features of the digital world. As part of such a solution, we recommend

the following:

(1) Adopt special anti-SLAPP legislation by amending the Anti-Defamation

Law, including:
a Defining the characteristics of a SLAPP:

« The lawsuit was filed over an utterance or action in a public forum or one
that is open to the public, and that utterance or action was presumably
an exercise of freedom of expression on a subject of substantial public
interest. It does not have to be a matter related to government activity of
substantial public interest; it can also be discourse in the civil-commercial

sphere.
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o The aim of the lawsuit is presumed to be inappropriate or harmful.
Inclusion of this characteristic is meant to uncover the plaintiff’s intent,
as can be determined objectively by the following criteria:

o An imbalance of power between the parties

o The absence of any legal basis for the lawsuit

o A demand for an outrageous sum

o Deliberate selection of a jurisdiction far from the defendant’s location

o Naming of a defendant who is not the primary or sole actor (e.g.,
someone who shared a post on the Internet rather than the writer of the

post, or the editor of a newspaper in the case of a suit against a journalist)

b Defining the burdens of proof on the defendant and the plaintiff:

« Inthe initial stage the burden shall be on the defendant to make a prima
facie showing that the lawsuit is over an utterance or action reflecting
the exercise of freedom of expression on a matter of substantial public
interest. Defendants shall not be required to prove that the suit was
deliberately filed to silence them or that it had a chilling effect.

«» Once the first stage has been proven, the burden of proof shall pass to
the plaintiff, who shall be required to refute the suspicion that the suit
was filed for silencing purposes or that it constitutes an abuse of process.
Plaintiff shall show that they have sufficient preliminary evidence to
support all elements of the cause of action and that there is near-certainty
that they will win their lawsuit. In this context, the court will also examine
whether the act or utterance over which the lawsuit was filed was legal

and what the plaintiff’s intent was in filing suit.

« If the defendant proves that the plaintiff is a public figure, the burden of
proof shall pass to the plaintiff, who must show that the suit is not being
financed with public funds.
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c Providing procedural incentives to defendants in SLAPPs:

« Aclear, short timetable shall be set for filing an application for summary

strike-out, a hearing, and judgment

« The discovery procedure in the main lawsuit shall be suspended.

d Relief and punitive damages:

« In addition to awarding damages equal to the defendant’s actual
expenses, the courtshall be empowered to award monetary compensation
as a deterrent reflecting the damage caused to the defendant by the
lawsuit. The compensation shall be awarded to the defendant personally,
and not to charitable organizations. If the compensation is not awarded

to the defendant, it shall be paid to an assistance fund.

(2) Establish a fund for financial assistance in SLAPPs against journalists.
The fund shall operate as part of an assistance fund for journalistic
projects in Israel through the Bequests Committee in the Office of the
Administrator General and shall be financed by digital platforms. In order
to prevent personal pressure and any personal relationship between the
members of the Bequests Committee and journalists, applications to the
fund shall not be made directly by journalists, but rather through the
Press Council and representative organizations of journalists.

(3) Recognize the institution of amicus curiae in SLAPPs.

(@) Encourage the Israel Bar Association and other organizations to offer
their services pro bono to defendants in SLAPPs, inter alia by amending
the Israel Bar Association rules to include defamation lawsuits in Schar

Mitzvah, the IBA's pro bono program.

(5) Foster a training program for judges and attorneys on SLAPPs and how

to contend with them appropriately.
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