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Abstract

The 37th Government of Israel, headed by Benjamin Netanyahu, took
office on December 29, 2022 (5 Tevet 5783). Its flagship project is a
major overhaul of the Israeli judicial system, spearheaded by Justice
Minister Yariv Levin and MK Simha Rothman, the chair of the Knesset
Constitution, Law, and Justice Committee. Its objective is to weaken the
judicial branch relative to the legislative and executive branches and to
significantly dilute the courts’ power to review the actions of these latter
two branches. In greater detail, the Levin-Rothman plan has four main

elements:

1. Changing the composition of the Judicial Selection Committee so that

the coalition controls the selection of judges.

2. Curtailing and effectively eliminating the High Court’s ability to strike
down Knesset legislation, via three primary means: (a) denying the High
Court the power to review Basic Laws; (b) making the conditions for
its rejection of regular laws more stringent; (c) enabling the Knesset to
override a High Court decision to strike down legislation (the “override

clause”).

1 Inreaction to the public protests held throughout the early months
of 2023, this clause was replaced by a milder version that would give
the coalition control of the appointment of two justices to the Supreme
Court and the selection of the president of the Supreme Court. We
address this issue further on in this study.
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3. Narrowing the ground of reasonability as the basis for judicial review

of decisions by administrative agencies.

4. Modifying the status of the attorney general and the ministerial
legal advisors, both with regard to the mode of their appointment and by
stipulating that their determination that some act by the government and

its agencies is unlawful would no longer be binding on the government.

Each of these elements includes many additional details, some of
which will be addressed in this research. What is important here is that
they are all part of the overarching ambition to enable the coalition
majority to rule as it sees fit, with no effective judicial oversight of
legislation and with a serious weakening of judicial review of the actions
of administrative bodies. MK Rothman summed it up very well: “The
Knesset should have the status of an omnipotent legislature. It can enact

whatever it wishes and there should be no oversight of it.”2

In a manner that was hard to anticipate, large sectors of Israeli society
rose up against this proposal. It is seen as a substantive change in the
rules of the game and the system of government in Israel, which would
do away with the separation of powers among the three branches and
leave full control in the hands of the executive and the person leading
it, without checks and balances and without oversight of government
decisions. Large sections of Israeli society felt that their house was on fire
and concluded that this time it was not enough to sit home and grumble.
Hundreds of thousands poured into the streets for unprecedented
demonstrations all over the country; the protest spread among reserve
soldiers and officers and posed a serious threat to the IDF’s operational

readiness. Senior figures in the Israeli economy, too, joined the protest,

2 Tova Zimuki, "Rothman: The Knesset should have the status of an
omnipotent legislature," Ynet, February 7, 2023 [Hebrew].


https://www.ynet.co.il/news/article/rydnx11g6s
https://www.ynet.co.il/news/article/rydnx11g6s
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including the General Federation of Labor, with particular focus on the
engine of Israel’s economy—the high-tech sector. Many feel that Israel
has come closer than ever to the verge of civil war. As of this writing (May
2023), the prime minister has announced a temporary freeze of the plan
to overhaul the judicial system, leaving its future unclear. Negotiations
between representatives of the coalition and the opposition are being
held at the President’s Residence in an attempt to find solutions to
the imbroglio. It is not yet clear whether these talks will lead to any

agreements.

Some argue that the current debate about the plan to overhaul the
judicial system should be seen as another episode in the battle that
has been waged for years between the “Jews” and the “Israelis”; that is,
between those who want to maintain traditional Jewish identity and
those who reject it and want to replace the shtetl with a modern and
secular Israeli identity. In this perspective, the proposed judicial reform
would enhance the government’s power to strengthen and expand the
Jewish character of Israel, despite High Court rulings, which time after
time have overturned Knesset legislation and government decisions that
pursued this goal. This analysis rests on the dichotomy between “Jewish”
identity—based on values of religious observance, traditionalism,
conservatism, and nationalism —and “Israeli” identity, which champions
principles such as secularism, democracy, liberalism, and human rights.
This dichotomy magnifies the debate in Israel into a titanic struggle
between Jewish identity, which dates back millennia and managed to
withstand the Greeks and the Romans, the Christians and the Muslims,
and the much younger Israeli identity, only recently born. The enlistment
of Jewish history and culture in the current battle, with their long history
and many layers of meaning, is intended to tip the scales in favor of the

“Jews.”
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This is precisely where the present study enters the picture and
challenges this dichotomy. Aside from the fact that the identities of
members of the various groups are much more complex than this binary
division suggests, the basic argument set forward here is that the Levin-
Rothman plan itself contravenes the fundamental principles that have
evolved in halacha (Jewish law). The two men’s desire to grant unlimited
and unsupervised power to a coalition majority deviates from the
basic concepts of the Jewish legal tradition, notably with regard to the
balances and limits on the community’s power to enact regulations. The
plan to overhaul the judicial system should accordingly be studied not
only in light of how it deviates from democratic principles; we should
also recognize that it is difficult to reconcile it with the fundamental
axioms of Jewish tradition itself. In other words, it is wrong to reduce the
struggle taking place before our eyes to one between Jewish identity and
Israeli identity. It is at least as much a debate about the nature of Jewish
identify itself.

Chapter Summaries

Chapter 1: The Composition of the Judicial Selection
Committee

1. From Jewish law we learn that there is no single recipe for the
composition of the Judicial Selection Committee. A degree of flexibility
is possible and there is room for diverse memberships, with some giving

more weight to professional jurists and others to public representatives.

2. Nevertheless, from Jewish law we learn that models favoring
representatives of the public are tainted by the great danger of granting
these representatives unlimited power in this matter, particularly when
they are representatives of the majority, with no mechanism to restrain

them. Such a situation invites the inclusion of improper considerations
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in the appointment process and creates an unhealthy dependence of

judges on the public representatives. This could bias their rulings.

3. We learn from Jewish law that this problem can be neutralized by
the requirement of a majority that is larger than the number of coalition
representatives on the Judicial Selection Committee, so that they must
persuade the opposition representative or one of the Supreme Court

justices to support their candidate.

4. Inthe spirit of Jewish law, legislation should guarantee the inclusion
of a representative of the Knesset opposition on the Committee (this
is included in Justice Minister Levin’s proposal). But it is not enough to
allot a symbolic single slot to the opposition; rather, it should receive a
number of Committee members that is more or less proportional to its

weight in the Knesset.

Chapter 2: Judicial Review of Knesset Legislation

1. Many of the sages in Jewish law taught that public representatives
are not entitled to enact whatever laws they please, but only those that
comply with the principles of fairness and justice. On this basis they

nullified community regulations found to contravene these principles.

2. To permit effective oversight of community regulations, those rabbis

and scholars developed two main grounds for nullification:

(a) Nullification of community regulations that would enable the many
to despoil the few. This is intended to avoid a situation in which the

majority preys on the minority.

(b) Nullification of community regulations that would “demolish

boundaries” —that is, destroy communal life.
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3. The sages of Jewish law did not recognize the public’s right to reenact
a regulation that was overturned as harmful, no matter the size of the

majority in favor of the regulation.

4. In the world of Jewish law, the halachic decisors were the party
authorized to review community regulations. In Israel, which is not a
halachic state, this power needs to be held by some non-rabbinic body,

such as the highest judicial authority (the Supreme Court).

5. The halachic decisors had no need for a special body or supermajority
in order to overturn community regulations: a single decisor could
do so. However, given the difference in the status of rabbis vis-a-vis
community regulations and that of Supreme Court justices vis-a-vis
Knesset legislation, we should not infer from the halachic situation and

allow any panel of the Court to strike down a law with a bare majority.

Chapter 3: The Status of the Attorney General and Ministerial
Legal Advisors

1. Jewish law made the community leaders’ authority to enact
regulations conditional on prior consultations with an “eminent person”

who assented to the new regulation.

2. According to most decisors, this requirement applied not only to the
internal regulations of professional guilds but also to enactments by the

community leadership.

3. According to most decisors, the “eminent person” must be a Torah
scholar as well as someone charged with attending to the needs of the

residents.

4. Therequirement of the approval by an “eminent person” was intended
to ensure that community regulations complied with the requirements

of Jewish law and did not favor one group in the community over
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another. The premise was that if a community regulation is problematic,
it is not enough for there to be a possibility to address it post factum in

the rabbinical court; it should not be allowed to pass in the first place.

5. Thus in order to make sure that community leaders’ enactments met
“constitutional” standards and did not improperly harm the interests of
smaller groups within the community, Jewish law insisted that every
regulation be submitted in advance to an outside regulatory agency that
would confirm its validity, even though this meant a certain restriction

on the community leaders’ freedom to decide.

6. Israel is not a halachic state. Today, the “eminent person” needs to be
knowledgeable in Israeli law, to be independent, and to be familiar with
the overall needs of Israeli society in order to ensure that government
decisions do not inappropriately damage the interests of minority
groups. The existence of independent legal advisors who vet ministry
decisions in advance is an appropriate way for contemporary Israel to
translate to the current reality the age-old halachic requirement that

community enactments receive the approval of an “eminent person.”

7. The proposal to overhaul the Israeli judicial system advanced by
Justice Minister Yariv Levin, which would endow the government with
maximum sway while reducing the power of the legal advisors, runs
counter to the principles of Jewish law established by the sages. The
proposal would allow the government to do as it pleases by eliminating
the internal oversight mechanisms—a direction that decisors throughout

the centuries were wary of and endeavored to prevent.
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