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From the Editors

The State of Israel has a dual identity. On the one hand, it is a member of the
family of democratic nations with a liberal and Western culture, while on the
other hand, it is a unique country that serves as the nation state of the Jewish
people. The influence of these two aspects—the universal and the particular—
is evident in all aspects of Israel’s public sphere: social, educational, cultural,
media, political, and legal. Each of these foci of identity is very powerful and
can exert significant influence on many of Israel’s citizens; together, they create a
climate of cultural diversity that is a hallmark of Jewish national life in our times.

The duality of Western culture and traditional Jewish culture finds
expression, for example, in Israel’s constitutional definition as a “Jewish and
democratic state” The broad acceptance of this definition in Israeli discourse
indicates that it reflects the feelings of the great majority of Israel’s Jewish
citizens accurately. For them, Israeli sovereignty has an obligation to both these
foci of identity.

Cultural duality has complex potential. On the positive side, it allows a
variety of cultural sources to exist, and the dialogue between them can inform
and enrich the ways in which individuals and communities construct their
identity. Duality can also contribute to the growth and development of each
culture, due to the challenge posed by its counterpart. In practice, however,
any observer of contemporary Israeli society will note the difficulty and
tension inherent in the competition between the two cultural identities, which
overshadows the positive potential of the duality. Proponents of these two
identities present them as conflicting alternatives, opponents in a culture war
that is waged in many arenas: ideological influence, political power, government
budgets, and more. This conflict has been going on, with changes of emphasis
and style, since the beginning of the Zionist revolution. Yet it appears that in
our time it has intensified, with Israel’s transition from consensual democracy
to democracy in crisis.



Against this background, Judaism, Sovereignty and Human Rights seeks to
establish a scholarly arena for discussing the interaction between the particular
aspects of Judaism—whether seen as a nationality, religion, or culture— and the
universal aspects of liberal culture, and especially the commitment to human
rights. It aims to explore this interaction both at the level of the individual, who
is the subject of human rights, and at the level of the Jewish and democratic
nation state.

It should be noted that a significant share of the Israeli public views the
Universal Declaration of Human Rights with suspicion. These rights are often
seen as “alien,” as an expression of a foreign culture that threatens the state’s
Jewishness. We believe that a critical examination of this approach is warranted,
and should ideally be conducted from a broad, interdisciplinary perspective.
We hope that this journal will be a springboard for attempts at a bidirectional
undertaking: on the one hand, an exploration of Judaisms approach to basic
liberal rights, while on the other, an examination of the particular rights and
obligations of Judaism, and their contemporary relevance for individuals and
for the collective, i.e., the Jewish democratic nation state.

Judaism, Sovereignty and Human Rights is first and foremost a journal of
the young scholars who have completed the prestigious three-year fellowship
program at the heart of the Israel Democracy Institute’s Human Rights and
Judaism program, which we, the editors of this journal, co-direct. This program
is part of an effort to develop a new field of intellectual inquiry and create an
elite cadre of young scholars who will shape Israel as a Jewish and democratic
state. Interdisciplinary and multidisciplinary in nature, the journal will enable
this group of leading scholars, who have expertise in a variety of disciplines and
hail from all of Israel’s universities, to share the fruits of their academic labors at
the start of their academic careers in Israel.

We envision this journal as a platform that will establish the study of the
interaction between Judaism, sovereignty, and human rights as a deep and
diverse field of knowledge. We will do our best to ensure that it fosters original
ideas and thought, in order to enrich future generations of Jews and inform the
most important Jewish undertaking of our times: the State of Israel.

Prof. Hanoch Dagan  Prof. Shahar Lifshitz ~ Prof. Yedidia Z. Stern



Abstracts

The Freedom to Disdain
The Orthodox Jewish Hatred of Christianity in the Era of
Interfaith Tolerance

Karma Ben Johanan

One of the obvious characteristics of the liberal worldview is interfaith
tolerance. The assumption is that processes of modernization and liberalization
in conservative institutions dissolve old rivalries and encourage fraternity,
reconciliation, and acceptance of the other. In this article I put this assumption
to the test through a discussion of the Orthodox rabbinical attitude towards
Christianity during the last few decades. I claim that secularization, the
strengthening of liberalism in the West, and the establishment of the State of
Israel reawakened an anti-Christian discourse within Jewish circles and pushed
moderate rabbinical traditions to the margins.

In order to justify the rejection of the tolerant rabbinical literature of
early modern times in favor of a rigid stance towards Christianity, rabbis and
scholars distinguish between rabbinical positions that express hostility towards
Christianity, which they view as “authentic,” and more moderate positions,
which they identify as the result of Christian censorship or of self-censorship
due to fear of Christians. Surprisingly, the historical and literary method
used by modern rabbis to free Jewish tradition from Christian influence and
establish an independent and uncompromising Jewish identity is the same
method utilized by the secularizing Haskalah to escape the grip of rabbinic
authority—and precisely the method that was firmly rejected by Orthodox
and Ultraorthodox circles because it decomposes the religious tradition into
segments and creates doubts about its authority.



The Hametz Law Cannot Achieve Religious Goals
Ownership of Hametz as a Possession Offense

Shlomo Brody

The Passover Law (also known as the Hametz Law), which prohibits the public
display of hametz by businesses in places where a majority of the population
is Jewish, is controversial. Some claim that the law allows a broad group to
observe the holiday precept and that the law’s symbolism is important in a
Jewish state. Those who oppose the law assert that it constitutes unacceptable
religious coercion and in practice does not prevent the sale of hametz. The
article posits that the law cannot achieve religious goals in the first place
because of the nature of the halakhic prohibition of the possession of hametz.
Specifically, the halakhic prohibition falls into the modern statutory category
of bans on possession, which is a problematic category in criminal law theory.
In addition, the law is not an effective tool to prevent the possession of hametz,
especially because it applies for the short period of one week and because a
significant sector of the population is not interested in the prohibition and does
not acknowledge its legitimacy.

“And Both are Equal”
Exegesis as Creating Values in Ancient Jewish Texts

Amit Gvaryahu

There are many gaps between the primary or literal interpretation of Scripture
and the way the rabbis interpreted it in midrash, Mishnah, and Talmuds. Some
see these gaps as a result of an imposition of external values on the Torah.
Sometimes this paradigm can explain these gaps — but not always. In this
article I focus on the laws of personal injury, with an “eye for an eye” at their
center. and show that the rabbis were aware of the discrepancy between the
Torah, which mandates a talionic punishment, and their interpretation of it as
pecuniary damages. However, some rabbis read this discrepancy as the result
of an ethical norm and general interpretation found in the Torah itself, that the
law must apply equally to everyone. It is this principle that they strove to apply
to “an eye for an eye” A comparative historical inquiry into ancient Jewish
readings of “an eye for an eye” shows that this hermeneutical method had its
roots in groups the rabbis did not identify with. The use of this method can
ground the considerable differences between Torah law and rabbinic law in the
scriptural text itself, without recourse to outside values, and is thus considerable
expansion of the rabbinic hermeneutic toolbox.



The Spirit of Rights
The Body as a Problem in the Discourse of Universal Human
Rights

Ido Harari

In this article I call attention to the “spiritual” aspect of the contemporary
universal human rights discourse, and especially as found in the Universal
Declaration of Human Rights, adopted by the United Nations in December
1948. T claim that despite the universal pretensions of the modern human
rights discourse—and perhaps because of them—it is imbued with Christian
theological postulates that see the spirit, and not the body, as the measure of
humanity and the substrate of human equality, which is a precondition for
such rights. I trace the sources of this attitude in Christian thought starting
with Paul, and continuing through the Middle Ages and Modern Era. My focus
is on the secularization of the German notion of Geist during the 19th and 20th
centuries and its role in the discussion about the rights of Jews and their role
in German society of the time. A study of the concept of spirit, in its avatar as
Geist, allows us to understand how the Christian contrast between spirit on the
one hand and the body or law on the other hand continued to be an influential
category in the modern civic discourse in Europe, with the Jews place on the
scale between the two constantly reexamined. Then I attempt to show that the
thinking that underlay the 1948 UN declaration is permeated by explicit and
implicit Christian assumptions about the spirit and that these assumptions
have shaped the Western approach to the issue of human rights. At the end of
the article I ask about the way the Christian roots of the Western human rights
discourse influence the attitude towards material and bodily manifestations of
religion today, and specifically the attitude towards Islam and Judaism.

“Have Six, Seven, or even Eight Children”
On the Daily Encounters between Rabbinical Authority and
Personal Freedom

Lea Taragin-Zeller

As Orthodox Jewish couples in Israel struggle to live up to high-fertility
norms rooted in religious and Zionist ideals, religious consultation has
emerged as a powerful ethical practice of self-care. This ethnographic study,
which includes interviews, observations, and text analysis, examines the ways
couples live with rabbinic rulings that impact them directly—the doubts, the



disagreements, and the criticism that accompany halakhic rulings on fertility
issues in contemporary Israel. The findings show that consultation with rabbis
is an important ethical practice for Orthodox couples in Israel who are in the
throes of painful negotiations with their community’s expectations that they
have many children. The study explores the influence of face-to-face meetings
with rabbis and the way they reshape gender roles and their innate power
balance. On the basis of these findings, the study proposes that rabbinical
consultation be seen as a project that contributes both to the construction of
a “moral self” and to the configuration of a strict and asymmetric gendered
social order. Through an analysis of the findings, I also propose new ways to
think about the (imaginary) binary contradiction between the acceptance of
authority and moral independence.

Democracy and Judaism in Leon Roth’s Actions and
Thought

Benjamin Schvarcz

The public discourse in Israel presumes a contradiction between two
fundamental components of its identity: Judaism and democracy. An analysis
of the thought and actions of Leon Roth, the first chair of the philosophy
department at the Hebrew University, can help us rethink the common
assumptions that the essence of democracy is the defense of human rights, while
Judaism is considered an obstacle to achieving that goal. The study asks three
questions. First: Why did Leon Roth quit his post at the Hebrew University?
Roth himself never made his reason for leaving Israel clear. Part of the answer
lies in the powerful internal conflict Roth felt as an Englishman and Jew in
Mandatory Palestine; another part might be found in an article he published
on Plato, which shows signs of deep disappointment with Israel as a motive
for resigning from the university. Second: What is democracy? Roth presents
a classic conservative position and does not believe a philosophical solution to
the contradiction between freedom and bondage in political life is achievable;
the solution lies in practical politics. Hence Roth rejects the perception of
democracy as an ideal regime; in a democracy, the minority can become
the majority through persuasion, and the beating heart of democracy is the
responsible citizen. Third: Who is the responsible citizen? With this question
we enter into Roth’s Jewish ethics, which conjoins his political philosophy to
create a common educational ideal: man’s duty is not just to show responsibility
but also to have a “sense of responsibility” for the Other; not as a result of self-
love, but of love of God.
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