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Abstract

Of all the state law-enforcement bodies, the police have the greatest
visibility and presence. Police officers are among the first to arrive at any
emergency situation, people turn to the police in times of distress, and
they are expected to grant citizens a sense of personal safety. It is not
surprising, then, that many police forces around the world have adopted
as their motto “To Serve and Protect.” Similarly, the vision statement
of the Israel Police opens with the following declaration: “Our work is
driven by a sense of mission and commitment to affording personal

security and making society secure for the citizens of the country.”

How should the police best serve the public?
e Importance P p
of Le gltlm acy The extensive research literature on this subject

concludes that for the police to function well

and efficiently, their legitimacy in the eyes of the
public is of utmost importance. Tom Tyler, one of the prominent policing
researchers of the past decade, claims that the main reason why people
cooperate with the police is that they view them as a legal and legitimate
authority that ought to be obeyed. According to Tyler, it is not sufficient
that the police operate by virtue of the law and that they have broad
powers of execution; they must also be seen by the public as deserving

of their role.

Achievements and successes in the police’s fight against crime do indeed
contribute to their public legitimacy; however, an even more significant
factor in shaping legitimacy is the way in which the police force, as an

organization, and police officers, as its representatives, perform their
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work. Research studies have left no room for doubt as to the main factor
in shaping the police’s legitimacy in the eyes of the public: procedural
justice. Most police interaction takes place with normative, law-abiding
members of the public; these will place their trust in the police only
if they feel that in their dealings with it they have the opportunity to
clarify their positions and receive explanations, if they are convinced of
the police representatives’ impartiality, if they are treated with respect,

and if they have confidence in the motives of police decision-makers.

The Constitutional The development of the idea of human rights

Status of Human
Rights

and its influence on the enactment of Israel’s
Basic Law: Human Dignity and Liberty can

be traced back to the signing by England’s

King John of the Magna Carta in 1215, a
document viewed as the father of modern constitutions (including the
US constitution, the United Nations’ Universal Declaration of Human
Rights of 1948, and the European Convention on Human Rights of
1953). The Basic Law: Human Dignity and Liberty draws its inspiration
from these and similar manifestos, and is one of the keystones of the
constitutional revolution in Israel. Its influence on legislation in which
there is respect for human rights is enormous. Examples of this include
the Criminal Procedure (Powers of Enforcement—Arrests) Law, 1996
(the “Arrests Law”), which led to a reduction in the number of hours in
detention permitted without a court order; and the Criminal Procedure
Law (Powers of Enforcement—Body Searches and Collecting Means
of Identification), 1996 (the “Searches Law”), which regulated search
procedures, in particular the consideration given to a suspect’s opposition
to an invasive bodily search, which even the courts cannot enforce
by order. Laws such as the Public Defense Law, 1995 and the Rights of
Victims of Crime Law, 2001 also draw inspiration from the Basic Law:

Human Dignity and Liberty. In fact, the laws and amendments passed
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in Israel that were based on the fundamental idea of human dignity and

rights are too numerous to be covered here.

The Basic Law: Human Dignity and Liberty lists human rights and
defines them as “supra-legal”; that is, they enjoy preferential status
with respect to regular law, which is to say that they have constitutional
status. The prima facie implication of this is that when weighing human
rights, as detailed in the Basic Law, against the powers granted to the
police, the individual interest (human rights) takes precedence over the
public interest (police authority). However, despite the supra-legal status
of human rights, the legislature established a balancing mechanism in
Section 8 of the Basic Law. This mechanism comprises four necessary
conditions; if all four are met, then the legislature is permitted to limit
and infringe a constitutional right by means of a power-conferring law.
The absence of even one of these conditions may be sufficient to allow
the courts to strike down the law in question. Section 8 of the Basic Law:
Human Dignity and Liberty is thus known as the “limiting paragraph,” in

that it allows for the limitation of constitutional rights.

The four conditions are:

e The authority to violate the right must be anchored in law.
e The law must be enacted for a proper purpose.

e The law must conform to the values of the State of Israel.

e The law’s violation of a right, should such a violation occur, must be

proportional.

Thus, this is an arena in which two value systems are in competition, as
described by Herbert Packer in the form of two theoretical models: the
crime control model and the due process model. These refer to the two
seemingly irreconcilable worlds of the powers of law enforcement and
the rights of individuals in judicial proceedings. The models explain the

dilemma inherent in maintaining a balance between the public interest
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of preserving the social order and the private interest of preserving the
basic rights of individuals in judicial proceedings. Packer’s theoretical
approach has been known for more than half a century, and legal experts
use it to this day in order to understand and analyze the dominant trends
in legislation and adjudication. Today, it is clear that the two models

express the immense importance of this balance in criminal proceedings.

The conflict between powers and rights surfaces at every encounter
between the police and citizens who become involved in criminal
proceedings. The major conclusion emerging from this conflict is that
exercising these powers fairly is the sign of a professional police force
that is able attain many of its aims—first and foremost, the fight against
crime—while still protecting the human dignity even of those suspected

of criminal acts.

Key Issues in 1 Fair Legal Proceedings

c"mlnal Along with the development in research on policing
Investlgatlon of the idea of due process, a similar idea has developed

in Israeli case law and legal literature: fair legal
proceedings. While the concept of due process describes the police’s
relationship with the public in general, the ideas of fair legal proceedings
refers specifically to people who are suspected, accused, and/or convicted
of criminal offenses, and who are thus forced to face suspicions and
accusations of having committed a crime. Essentially, this idea concerns
judicial review of the investigative authorities, with the aim of ensuring
that the rights of the interrogee were protected. In certain cases, the court
may challenge the admissibility of evidence even if this evidence could

prove the defendant’s guilt beyond reasonable doubt.
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2 Deprivation of Liberty

This theoretical foundation—the idea of the rights of an individual under
investigation—has practical applications in all areas of police work.
Criminal proceedings generally begin by exercising one of the powers of
deprivation of liberty: detention or arrest. In certain cases, related powers
are also exercised, such as search or use of force. This stage of the criminal
proceeding is highly sensitive from the perspective of the potential harm
to the individual, and thus police officers are required to use their best
professional judgment. For example, in conducting a body search, which
constitutes a violation of privacy, consideration must be given to such
questions as when this violation is permitted and when it is prohibited,
and what is the legal standing of evidence (such as prohibited drugs or
weapons) discovered during an unauthorized search. Current regulations
stress the limitation that any search in a case where the police officer
does not have reasonable cause for suspicion must be consensual, and
refer the police officer to the Protection of Privacy Law, 1981, which makes
violation of a person’s privacy conditional upon their consent; otherwise,
any evidence found during the search may lose its value. With respect to
deprivation of a person’s liberty, arrest without a warrant is limited to 24
hours, and continued detention beyond this period is conditional upon
the issuance of a court order and the existence of one of three grounds
for arrest pursuant to Section 13 of the Arrests Law: (a) the suspect’s
release may lead to an obstruction of the investigation; (b) the suspect
constitutes a danger; (c) essential investigative procedures are required

which cannot be executed unless the suspect is under arrest.

Even after the investigation has been completed and an indictment
filed, the question arises as to whether there is justification for keeping
the person in custody until the end of the legal proceedings, given that
every person is presumed innocent unless proven guilty. The courts
tend to release defendants on bail unless at least one of the following

grounds for remand, described in Section 21 of the Arrests Law, applies:
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(a) the defendant is a flight risk and may evade justice; (b) the defendant
constitutes a danger to others, to society, or to the state; (c) the case
is one of a number of special cases listed in the law, such as a serious
offense (this cause may be indistinguishable from the defendant’s being

a danger).

The general conclusion arising from the arrest laws is that the exercising
of powers that can cause harm is subject to judicial oversight intended to
examine police officers’ judgment throughout every stage of the criminal
proceeding until trial. The considerations used by police representatives
and the workings of judicial oversight are not always transparent to the
public, so there is great potential for damage to the public’s trust in the
system of law enforcement, as suspicions may arise that the police and

the court are colluding against the suspect.

Thus, arrest and detention must have a single objective: to enable the
police to search for the truth. Any other objective, such as meting out
punishment or deterring the public, is invalid. Searching for the truth
is done by conducting a police investigation, and the law grants broad
investigative powers to the police, along with restrictions intended to

guarantee the integrity of the investigation.

3 Fair Investigative Proceedings

One of the most important aspects of conducting an investigation is the
admissibility of the evidence obtained. Investigations are often thought
of as being a game of wits between the interrogator and interrogee.
However, this is true of only a small number of cases; most often,
the balance of power is squarely on the side of the police. In order to
prevent a “rigged game,” the law lays down clear rules for conducting
an investigation and endows the interrogee with rights, including the

right to avoid self-incrimination (the right to remain silent) and the
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right to consult with an attorney. Violation of any of these rights is
considered an infringement of due process, and the court may invalidate
evidence obtained though the violation of a constitutional right even
if the evidence itself is conclusive. This approach, called the doctrine of
inadmissibility of illegally obtained evidence, is intended to preserve
basic fairness and to prevent wrongful conviction. With respect to the use
of subterfuge in interrogation, the law does not rule out such acts even
if they may involve misrepresentation. The condition for admissibility
of evidence (mainly confessions) obtained through interrogational
subterfuge is that it was not obtained as a consequence of a violation
of due process, and in particular, that there was no infringement of the
right to remain silent. If and when the police employ subterfuge in an
interrogation, any confession made must be the result of an informed
decision by the interrogee, and not as the result of pressure that leaves

the interrogee with no room for decision-making.

4 Property Rights and Seizure of Property

Laws pertaining to the confiscation of property appear in a great deal of
legislation. Up until the beginning of the 21st century, these laws were
intended mainly to cover the seizure of objects used in the commission
of a crime (for example, Section 39 of the Criminal Procedure Ordinance
(Arrest and Search) [new version], 1969) or equipment for use with illegal
drugs (aslaid down in Section 36 of the Dangerous Drugs Ordinance [new
version], 1973), or the seizure or impounding of devices used in gambling
(pursuant to Section 234 of the Penal Law, 1977). With the State of Israel’s
ratification of the Palermo Convention in 2000, which requires each
country to enact laws against organized and serious crime, the Israeli
legislature intensified its fight against serious crime, and laws were
enacted that gave the law-enforcement system far-reaching powers to

confiscate property connected to criminal activity. Examples include: the
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Prohibition on Money Laundering Law, 2000; the Combating Criminal
Organizations Law, 2003; and the Forfeiture of Proceeds from Unlawful
Publications Law, 2005.

There is complete consensus that criminals do not have proprietary
rights over property gained by criminal acts. This is the basis for the
legislature’s intervention, and seizure of illegally obtained property is
not considered punishment but rather a restoration of the status quo. The
aim is to send a message of deterrence to potential criminals that they
will never be able to enjoy the fruits of their misdeeds; or, in the words
of Justice Kedmi in the Ben-Shetreet case: “To remove the thief’s plunder

from his pockets.”

There is an aspect of collective punishment to the seizure laws, in that
a confiscation order may also affect the criminal’s family or others who
have a legitimate contractual relationship with the criminal (“rights
claimants”). Thus, alongside the power to seize property, the legislator
conferred rights to victims of the seizure who had nothing to do with
the crime itself: The legislature grants the criminal’s family the right to
reasonable means of subsistence and a reasonable place of residence,
under Section 19(b) of the Combating Criminal Organizations Law and
Section 36c(b) of the Dangerous Drugs Ordinance. Private individuals
who claim to hold rights may prevent the seizure if they are able to
successfully demonstrate “special grounds” to the court, in accordance

with Section 21(d) of the Prohibition on Money Laundering Law, 2000.

5 Wiretapping and the Right to Privacy

The right to privacy is one of the newer human rights and is enshrined
in the Protection of Privacy Law, 1981. Infringing on another person’s
privacy is a civil wrong, but wiretapping is a violation of privacy and

is considered a criminal offense. This is despite the fact that it can
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be a strong and effective tool in the fight against crime, particularly

sophisticated crimes.

The Wiretap Law, 1979, regulates the legal methods to be employed in
listening in to people’s confidential conversations for the purpose of
protecting the public interest in the fight against crime. The extent of
the violation of privacy inherent in the Wiretap Law engenders great
disquiet in light of the massive power of the investigation authorities.
Therefore, the legislature enacted a series of oversight tools intended to
ensure that violation of privacy is kept to a minimum and performed only
when necessary. These mechanisms include the seniority level required
of a justice in order to authorize a wiretap (president or vice-president of
a district court), and the requirement for periodic reports on wiretapping
to be made by the police inspector general to the minister responsible
for the police, and for annual reports to be made by the minister to
the Knesset Constitution, Law, and Justice Committee. In addition, the
investigative authority is not entitled to receive a wiretap permit in the
case of every offense, but only in cases of serious crimes (those carrying a

maximum sentence of more than three years’ imprisonment).

Although wiretapping is indeed a powerful tool in law enforcement’s
fight against serious crime, the legislature places limits on the use of this
instrument in order to ensure that it is not abused and that citizens’ basic

rights are not disproportionately violated.

6 The Right to Reputation

Anindividual’s involvement in a criminal proceeding, initially as a suspect
and later as a defendant, is an arena where two more key democratic
values clash: on the one hand, the public nature of the hearing and the
public’s right to know; and on the other, the individual’s right to dignity

and reputation.
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People’s reputation is, perhaps, their most valuable possession; harming
it constitutes, first and foremost, damage to their dignity. Damage to a
reputation is aseriousissue, particularly because suspects and defendants
enjoy the presumption of innocence, and publishing their name prior to
a conviction renders them guilty in public opinion. Moreover, the data
show that indictments are not filed against the vast majority of suspects,
and thus many of them are forced to continue their lives accompanied by

the stain of their past involvement in a criminal proceeding.

The main law concerning the rules of publishing the names of those
involved in a criminal proceeding (the Courts Law, 1984) views the public
nature of court hearings as a legal and social value. At the same time,
it places restrictions by prohibiting the publication of suspects’ names
prior to their being brought to court or in cases where publication may

cause them grave damage.

7 Equality before the Law and Selective Enforcement

Equality before the law, as a general value, is not anchored in law
(except in special laws), yet it is accorded a special status in case law. In
practice, the law-enforcement system cannot enforce the law in an equal
manner, and thus an approach was developed that seeks to regulate
unequal enforcement. The approach refers to two basic concepts: partial
enforcement is permitted, while selective enforcement is prohibited
(enforcement based on invalid criteria, as referred to in the Zakin ruling,

such as race, sex, religion, or political views).

The conduct of the law-enforcement system is central to the issue of
unequal enforcement. In certain cases, conduct that violates values of
justice can be used in defense arguments (“abuse of process”) for an
indictment to be overturned, or at the very least, for greater consideration

to be shown to the defendant and greater leniency extended. If there
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were indeed defects in the conduct of the law enforcement authority
regarding unequal enforcement, then these claims can be made even

when the defendant’s guilt is not in doubt.

8 Freedom of Expression, the Right to Demonstrate,
and Public Order

Freedom of expression is a central value of democracy, and the police
are obligated to help ensure its provision. At the same time, the right to
freedom of expression can be at odds with prohibited behaviors such as
incitement or endangering public safety. When citizens seek to exercise
their freedom of expression and protest, the involvement of the police
is sometimes required. In such cases, it is the police’s duty to oversee
the manner of free expression in order to guarantee a balance between
freedom of expression and other conflicting rights, such as freedom of
movement, or the prevention of near-certain danger to the welfare of
citizens. Although the police have broad powers of oversight with respect
to freedom of expression by means of issuing demonstration permits
(pursuant to Section 85 of the Police Ordinance), case law places many
restrictions on the police. In practice, the police are required not only to
limit infringements of freedom of expression, but also to enable those
wishing to demonstrate to exercise their right to freedom of expression,
even when this means stretching its resources and denying other rights

to citizens, for example, by closing off traffic routes.

9 Police Liability for Damages

Each year, the police are required to pay out millions of shekels as a
result of lawsuits filed against it; many police officers are even forced to

pay compensation from their own pockets after being found guilty in
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disciplinary hearings of improper conduct. The police and police officers
do have broad protection against criminal or civil suits, but when it
comes to negligence, this protection is only partial. The spectrum of acts
of commission of omission considered negligence is broad, stretching
from compensation for wrongful arrest (in accordance with Section
80(a) of the Penal Law) to negligent enforcement activities. Legal rulings
abound with examples of cases in which the police were compelled to
pay compensation to victims due to negligence by its representatives—
police officers. Police actions or failures to act that harm citizens can,
according to law, lead to a lawsuit against the police, whether on the
grounds of negligent enforcement of an order or negligent provision of a
service that resulted in damage, or on the grounds of improper behavior
by a police officer.

The range of subjects the police must deal with, then, is vast, and it is
not always clear to the outside observer what they have in common.
Certainly, the practice of law enforcement should not be viewed only
from the police perspective. It is important to understand that on the
other side of the barricade there are citizens whose rights are, in many
cases, violated without any justification, specifically by those responsible
for law enforcement. It goes without saying that even people who are
eventually tried and punished are also entitled to the protection of their

basic human rights. This is the nature of democracy.
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