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International law governs relations between independent
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ABSTRACT

In Israel, use is regularly made of measures whose declared purpose is
to prevent terror and protect public security, but which some (in Israel
and elsewhere) claim are a form of collective punishment that is both
legally and morally invalid. However, it is evident that the term “collective
punishment” as used broadly in public and legal discourse suffers from a

lack of clarity and a lack of consistency.

The measures for combatting terror can sometimes harm people who
bear no responsibility for acts of terror. When is such harm unavoidable or

justifiable, and when does it become collective punishment?

This policy study differentiates between three terms: collective

punishment, collective harm, and collateral damage.

e Collective punishment is any step that may directly harm the rights of
an individual due to an act for which they cannot be held responsible,
and which is carried out solely because of the individual’s belonging to a
particular group—such as a family, village , or ethnic minority—of which

another member is held to be responsible for the act in question.
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e Collectiveharmoccurswhenalltherequirementsfortheabove definition
of collective punishment exist, apart from harm to the individual’s rights;

instead, the individual suffers a curtailment of privileges or benefits.

e Collateral damage. When concrete steps to prevent terror result in
indirect and unintended harm to individuals not involved in acts of
terror, this is considered collateral damage, which is neither collective

punishment nor collective harm.

Collective punishment may be based on an approach according to
which individuals are not held to be autonomous beings who bear
sole responsibility for their actions, but rather are considered part of a
collective, which is the basic unit to which rights and obligations apply.
This view does not see individuals as being an end in and of themselves.
Alternatively, collective punishment may be based on a functionalist/
utilitarian approach that claims that in certain cases, the collective
is better placed than the state to control the behavior of individuals.
Thus, the threat of harm to the collective will incentivize it to prevent
unacceptable behavior by any of its members in advance; and if such
behavior is perpetrated, to identify those responsible and either hand
them over to the authorities or punish them within the collective. This
approach views the individual as a means for achieving other ends—the

prevention of undesirable behavior.

The main argument against collective punishment is based on the value
of human dignity, which requires that every individual be treated as an
end in and of themselves, rather than a means for achieving other ends.
Thus, through this prism, collective punishment is entirely forbidden. This
argument against collective punishment is also applicable to collective
harm, creating a presumption against it. However, collective harm may be

justified after a careful examination of relevant considerations.

Based on the definition proposed here for collective punishment, and

the considerations to be used for justifying collective harm, the study
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examines current practices in this area, beginning with those not taken
from the struggle against terror—in education, water stoppages, and
conscription to the IDF. Subsequently, a range of anti-terror practices are
analyzed: demolishing the homes of terrorists; canceling work permits in
Israel of terrorists’ family members who are not residents; not returning
terrorists’ bodies for burial by their families; imposing a closure of the
area from which a terror attack was launched; denying privileges to
security prisoners; withholding National Insurance benefit payments
due to involvement of family members in security crimes; imposing fines
or financial guarantees on parents due to the actions of their children;
confining family members of terrorists to assigned places of residence;
revoking the residency status of terrorists’ families; placing limitations on
family unification and on the award of formal residency status in Israel;

and constructing a security fence between Israel and the West Bank.

The table below contains a summary of the security measures that are

examined in this study:

Neither collective Imposing fines or financial
punishment nor guarantees on parents due to
collective harm the actions of their children:

confining family members

of terrorists to assigned
places of residence; placing
limitations on family
unification; constructing a
security fence between Israel

and the West Bank

Collective Imposing closures; not
punishment in certain returning terrorists' bodies

circumstances for burial
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Indisputable collective Demolishing homes:;
punishment, which withholding National
should be completely Insurance benefit payments
outlawed from families of security

prisoners: the proposal to
revoke the residency status of

terrorists' relatives

Collective harm, for Canceling the work permits of
which the level of terrorists' family members;
justification may change denying access to academic

studies for prisoners
who are members of terror
organizations that are holding

Israelis captive

The study proposes the following test for justifying collective harm. To be

allowed, collective harm must meet all the following conditions:

(1) Collective harm may be inflicted only as a last resort, when there are
no other options for punishing individually those directly responsible, or

when it would be extremely difficult to do so.

(2) The potential effectiveness of the proposed collective harm on the
collective in question must be made evident, considering the fundamental
characteristics of the collective. That is, do the members of the relevant
collective have access to information and influence that will allow them
to prevent the crime or to find and hand over the criminal? If the answer
to this question is negative, there is no justification for collective harm,
and it serves no purpose other than the desire for revenge on those close

to a terrorist.

(3) Collective harm should be limited to cases in which its use is required
in order to defend important public interests. The most prominent

example of this is protecting life by preventing deadly terror attacks,
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especially during a period when such attacks are common. For less serious
cases of public order infractions, such as stone throwing, regular tools of

individual criminal responsibility should be deployed.

(4) Collective harm should be limited to the revocation of relatively light

privileges, such as prisoners’ access to academic studies.

Furthermore, consideration should be given to the type of collective to
which the harm is to be applied. The greater the extent to which the
collective has criminal or anti-social goals (such as a terrorist organization)
and membership of it is voluntary, the easier it is to justify collective harm
against its members. By contrast, collective harm against an ethnic or
national minority is a practice suspected of being driven by inappropriate
motivations. Put simply, any means whose use would not be considered
against Jewish terrorists or their families or neighbors should also not be

applied against Palestinian terrorists, their families, or their neighbors.

Unlike collective harm, which can be justified in certain circumstances,
collective punishment should be completely outlawed. The rights of
individuals must never be taken hostage in order to influence the behavior

of others.

It is recommended that decision-makers in all relevant authorities adopt
the proposed definition of collective punishment as being absolutely
forbidden, as well as the proposed concrete test for weighing exceptions
to the rule against collective harm. The decision-makers in question
include security agencies considering adopting a particular means for the
struggle against terror; the political echelons who oversee these agencies;
the Knesset, as regards proposals to provide a legislative basis for the use
of questionable security measures; and the courts, which are required to

provide judicial oversight of any security measure adopted.
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