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ABSTRACT

In recent years we have witnessed the rhetoric of “separation of powers”
used widely to justify criticism of “judicial activism” and in support of
various initiatives that would detract from the independence and powers

of the courts.

This criticism is based on an interpretation of the doctrine of separation
of powers that depicts it as creating a “Chinese wall,” i.e., total
separation. Accordingly, whenever a court intervenes in legislation or
in an administrative decision by the executive branch, it supposedly
violates the principle of the separation of powers. In the study presented
here, we discuss at length a series of bills that are based on the “strict”
interpretation of the separation doctrine, including an “override clause”
and amendments to the Basic Law: Judiciary (Preventing Review of

Administrative Decisions) and of the method of appointing judges.

Using historical and comparative sources, we present here an entirely
different understanding of the doctrine—one that does not focus on
“separation” but instead speaks of decentralization or distribution of

powers and of checks and balances. We found that even the original
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articulators of the doctrine, led by Montesquieu, never intended the
separation to be absolute; on the contrary, the entire essence of the
doctrine is the separation of powers for the sake of preserving individuals’
freedom, sometimes through overlapping jurisdiction and mutual
oversight—even in legislative and executive matters. This is how the
doctrine has been interpreted in France, and it is what was advocated
by the authors of The Federalist Papers in the United States. The framers
of the US Constitution, which created greater separation between the
executive and legislative branches, also realized full well that there should
not be total separation, but rather oversight and checks and balances in

order to prevent any branch from having absolute power.

The study surveys the doctrine as expressed in Israel and finds that a
“flexible” approach, without a sharp separation between the branches of
government, is applied in practice. The clearest examples of this are the
fact that most Government ministers are members of the Knesset, the
Government always has the support of a majority in the Knesset, and a
“ministerial committee on legislation” oversees most Knesset legislation.
In many other aspects as well there is an overlap of powers and mutual
oversight among the branches. A look at the relationships between the
branches of government shows the Knesset to be structurally very weak
in terms of its oversight powers over the Government. Our survey of the
judiciary’s relationships with the other branches found that its oversight
powers, which have existed since the very beginning of the State of Israel,
became stronger in the 1980s and 1990s, in part due to the enactment by
the Knesset in 1992 of the Basic Law: Human Dignity and Liberty and the

Basic Law: Freedom of Occupation.

Our comparative study included a detailed analysis of four democratic
systems in four countries: the United States, Germany, France, and the
United Kingdom. Although each of these countries takes a different
approach in terms of the degree of flexibility in the distribution of

powers and in the element of separation, no country has a system
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even approximating a “Chinese wall.” All of them have various forms of
checks on the power of the political majority. Moreover, an examination
of the situation in these countries, along with a comparison with other
countries, emphasizes a significant difference between Israel and most
other countries: Other countries have other checks and balances between
the branches—such as a rigid constitution, presidential veto power
over legislation, a bicameral parliament, a regional system of elections,
or subordination to international courts—whereas in lIsrael the High
Court of Justice is effectively the only institution with constitutional
and administrative oversight of the legislative and executive branches.
Consequently, the attack on the one such institution in Israel stands
out in sharper focus. Moreover, Israel’s basic laws (the equivalent of a
constitution) are very easy to amend, so the protection of minority rights
and curbing of the power of the majority are very weak. Further increasing
this power by means of an override clause or by stripping the High Court
of Justice of some of its power is liable to result in completely unbridled

majority rule in Israel.

In this study we also analyzed High Court decisions dealing with the
doctrine. As in previous studies, we found numerous cases in which
the High Court has used the rhetoric of “separation,” generally to deny
petitions. In our opinion, the rhetoric of “separation” can be appropriate
in certain cases, particularly when the court is asked to intrude on the
authority of a different branch of government—as in the case of a request

to instruct the Knesset to enact a law with specified content.

However, court decisions in recent years that have relied on the doctrine
have used it to uphold petitions by means of the flexible approach.
Specifically, this occurred in cases concerning the Third Home Tax Law (HCJ
Quatinsky), the gas outline plan (HCJ Movement for Quality Government),
and the two-year budget (HCJ Academic Center of Law and Business). In
these decisions the majority opinion was that the doctrine of separation

of powers and checks and balances required the court’s intervention—

\
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Conclusions

particularly to protect the legislative branch from extreme, heavy-handed

intervention by the executive in legislation.

and Recommendations

(1) We believe that words are powerful and important. In Hebrew in
particular, the phrase hafradat rashuyot is problematic. Although it is the
standard translation of “separation of powers,” it really means “separation
of branches of government.” We therefore recommend making it clear,
whenever the phrase is used, that what is ment is decentralization of
powers (bizur samhuyot in Hebrew) and checks and balances. We believe
that the original term is misleading and implies the “strict” interpretation
according to which separation of powers means a “Chinese wall” between

the branches of government.

(2) We are vehemently opposed to the series of proposals to infringe on
the independence of the High Court of Justice—whether by changing
the method of appointing judges, by adding an override clause, or by
detracting from the administrative review power of the Court. Aside
from the other arguments against this wave of legislation, we object to
the rhetoric that claims that these proposals will promote “separation
of powers.” Our main response to these claims is that decentralization
of powers and the need for checks and balances do not dictate total
separation of the branches of government, but rather ties and bridges
between them, mutual oversight, and mutual restraint. The attempt
to detract from the Court’s judicial review powers or its independence
would do severe harm to the principle of decentralization of powers, and
especially to the purpose for which it was developed: to maintain citizens’
freedom and prevent the government from attaining absolute power and

tyranny. In Israel, as stated, there are exceptionally few means of oversight
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and checks and balances compared to other countries; hence the harm to

the court is especially severe in terms of the decentralization of powers.

(3) Reinforcement of the doctrine of decentralization of powers in Israel.
A good way to safeguard the powers and independence of the judiciary
and to clearly formalize the relationship between the judicial branch and
the other branches would be to enshrine them all in a formal constitution
requiring a solid majority and a special, complex procedure to amend
it. However, so long as this is politically unfeasible, the alternative is a
suitable Basic Law: Legislation—one that states that basic laws can only
be amended with the support of a large majority and by means of a special
procedure, and which does not include any override clause. The appendix
to this study includes a complete proposal for a Basic Law: Legislation that

can achieve these goals.

(@) strengthening Knesset oversight of the Government. As stated, the
weak pointinthe decentralization of powersin Israel is the lack of effective
tools for Knesset oversight of the Government. We concur with the
recommendations of previous studies by the Israel Democracy Institute
that include measures for reinforcing the Knesset’s oversight function:
imposing limits on private member’s bills, increasing the number of
Knesset members, and improving the use of the Knesset’s Research and

Information Center.

(5) Bolstering the independence of the judiciary. As stated, in the Israeli
system the role of the judiciary is of unique importance to the system
of checks and balances and to the ability to oversee the Knesset and
the Government. We therefore recommend the following means of

strengthening the judiciary as an independent branch of government:

e Passing a basic law that includes constitutional acknowledgment that

the judiciary is the judicial branch.
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e Giving the judicial branch the independence to determine legal
procedures in the High Court of Justice, and involvement in legal

procedures in other courts
e Increasing the budgetary independence of the judiciary

e Making a distinction between judicial administrative employees and
other civil servants, with the judicial branch being given administrative

authority over judicial personnel.

e Having the Minister of Justice consult with the judicial branch on all
matters related to the establishment of courts and the bounds of their

authority.
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