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Abstract

The Ministerial Committee on Legislation is at the heart of relations
between the Knesset and the Government, but its working and decision-
making methods are mostly unknown. In recent years it has become one
of the most influential institutions in terms of relations between the
executive and legislative branches due to its paramount role in private

members’ bills.

The committee is headed by the Justice Minister and comprises ministers
representing the various factions in the coalition. It meets once a week.
Its task is to approve Government bills before they are submitted to the
Knesset plenum, and to determine the Government’s position on private
members’ bills—a position that will be manifested in the vote of coalition

Knesset members, by dint of coalition agreements.

Although the committee has existed since the establishment of the state,
the increase in the number of private members’ bills introduced in the
Knesset in recent decades has triggered profound disagreement between
the executive and legislative branches, and even public criticism, regarding

the committee’s function and conduct. There are two main reasons for this:

iii
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First, a Government committee determine the chances of advancement
of private members’ bills, thereby undermining the balance between
the branches of government in the legislative process. Second, there is
no transparency in the committee’s deliberations and considerations:
Its decisions are made public, but the views expressed at meetings by
individual ministers are not; nor are their votes (i.e., who is for and who
is against). No reasons are given for the committee’s decisions. Moreover,
professional opinions regarding private members’ bills are not disclosed

either to the Knesset members who proposed the bills or to the public.

This study examines how the committee operates, focusing on the
interface between the executive and legislative branches with respect
to the legislative process, and especially regarding private members’ bills
in the stage preceding the preliminary reading. It describes the history
of the establishment of the committee, the legal basis for its activity, its
composition and powers, its method of operation, and statistics regarding
its decisions, including the first-ever analysis of appeals of its decisions
by ministers. The study also examines in brief the reasons for the change
that has taken place in the committee’s status and discusses important
dilemmas raised by the work of the committee, including the possible
infringement of the principle of the separation of powers and the lack of
transparency and accountability. This study makes a special contribution
from a comparative perspective, looking at corresponding institutions in
other democracies. Finally, a series of recommendations are presented
for improving the committee’s work so as to make the legislative process

better and more efficient and to promote the public interest.

ok ok

As stated, the committee is headed by the Justice Minister, who sets its
agenda and presides over its meetings. The other committee members are
ministers representing the various coalition factions, and their number

varies. Committee meetings are closed to the public and the media. The
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committee’s deliberations take place no matter how many members are
present; no quorum is needed to make decisions. Other participants in the
meetings include the Attorney-General or a representative of the Attorney-
General, legal experts from the Legal Advice and Legislation Department
in the Justice Ministry (who present their legal opinions), and additional
professionals from the various ministries relevant to the particular bills

being discussed.

Approximately 30-40 bills are discussed at each meeting of the committee,
most of them private members’ bills but also a few Government bills. The
Government bills come to the committee after a long preparatory process
that includes drawing up a memorandum, receiving comments from the
public, and concerted preparatory work by professionals in the Justice
Ministry and other ministries. Private members’ bills are generally brought
up for discussion by the committee at least 45 days after they were first
introduced in the Knesset (unless they have been exempted from the

requirement to introduce them for that period of time).

The options available to the committee at the end of its discussion of a
private member’s bill are support (or conditional support), opposition
(even a tie vote is deemed opposition), deferral of further deliberations, or
no position taken. After the committee has made its decision, a minister
can appeal. If the decision is appealed, the Government’s position will be
to oppose the private member’s bill pending a decision on the appeal. The
Justice Minister will then raise the private member’s bill for discussion
by the Ministerial Committee again, unless the minister appealing the
decision has requested that the entire Government consider the appeal.
If no appeal is filed, the committee’s decision takes on the force of a
Government decision. Our analysis of the appeals filed in the 19th and
20th Knessets shows that the number of appeals can serve as an indicator
of coalition unity: the more consensus there is, the fewer appeals there will
be. Moreover, an appeal can be a means of delaying passage of a bill, since

as long as the appeal is pending, the Government will oppose it.

\
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Even if the committee opposes a private member’s bill, the Knesset member
can still submit it to the Knesset for a preliminary reading. However,
according to the Government bylaws, the Government will oppose any
private member’s bill that is placed on the table for a preliminary debate
if it has not been approved by the Ministerial Committee on Legislation. In
other words, the chances that such a bill will pass a preliminary reading are

slim, given the coalition majority and coalition discipline.

Significantly, not all private members’ bills submitted to the Knesset
reach the committee. In fact, a quota for each faction prevents most of
them from being brought up for a preliminary reading. Between the 15th
Knesset and the 20th Knesset, only about 40% of bills introduced in the
Knesset were discussed by the committee, and their rates of success were
not high: The rate of support by the Ministerial Committee for private
members’ bills that it discussed averaged about 25% between the 15th
Knesset and the 19th Knesset, and in the 20th Knesset it was only 16%.
The chances of success vary depending on the source of the initiative:
Private members’ bills submitted by coalition members have the highest
rate of support, or at least of deferral of the deliberations (not opposition).
Next come private members’ bills submitted jointly by members of the
coalition and opposition, and finally private members’ bills submitted by
opposition members. About half of the private member’s bills approved by
the committee in the 15th through 20th Knessets have made it through all

stages of the legislative process and have become law.

The main reason for the committee’s major role in the legislative process
and its public and media prominence is the sharp increase in the number
of private members’ bills passed on to it for consideration and requiring
its attention. Additional factors include the extreme politicization of the
legislative process and the deterioration of professional discourse in this
regard; the loss of independence of the Knesset in the legislative process
and the toughening of coalition discipline; vocal public criticism of the

committee’s secrecy by civil society organizations and Knesset members,
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especially those in the opposition; and growing media coverage of private
members’ bills. Consequently, several dilemmas have arisen pertaining
to the functioning of the committee, especially with respect to private

members’ bills.

Infringement of the principle of separation

of powers

The proliferation of private members’ bills has undermined the balance
between the branches of government with respect to the legislative
process. The committee’s activity has come to focus on deciding the
Government’s position on private members’ bills, and therefore coalition
agreements in recent years have stipulated that coalition members
must vote in the Knesset in accordance with the committee’s decisions.
Consequently, the committee’s decisions on private members’ bills seal
their fate early on, even before the bills have been debated in the Knesset.
The result is that the work of each of the branches of government is
flawed: “legislitis” (a proliferation of private members’ bills) has become
endemic in the legislature, and the Government nips private legislative
initiatives in the bud by making the decisions of the Ministerial Committee
on Legislation almost identical to the votes in the Knesset, leaving no room

for political debate over bills in the Knesset.

We maintain that the focus of the Ministerial Committee’s activity has
changed without the concomitant necessary changes in its accountability
and transparency vis-a-vis the Knesset and the public. The result is a
democratic deficit, i.e,, an inadequate level of democracy in procedures
and institutions, which undermines public trust in the pertinence of
decision-making processes and delegitimizes them. This deficit is closely
related to another dilemma, namely, the transparency and accountability

of the committee’s deliberations.
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Transparency and accountability in the

committee’s work

The committee’s deliberations are rarely made public. In most cases
the committee does not give reasons for opposing a bill; it releases only
brief minutes stating the decisions themselves without providing access
to transcripts of its deliberations. Despite its centrality, it is not bound
by transparency and full accountability—basic principles at the heart of

democratic governance.

This assertion has led to pressure from several sources (Knesset
members, civil society organizations, and even justice ministers who have
headed the committee) for increased transparency of the committee’s
deliberations—including publicizing ministers’ stances, specifying how
each committee member voted, and explaining the reasoning behind the
decisions. Supporters of increased transparency argue that legislation
forms the core of the democratic process and therefore justifications
for the acceptance or rejection of bills must be made available to the
public and to the legislators; keeping the deliberations confidential is
not justified because their content is not secret. Opponents maintain
that transparency is liable to result in deliberations that do not address
the pertinent points, pressure on committee members, superficial
deliberations, and agreements reached outside committee meetings,
thus turning the meetings into mere formalities. Furthermore, it is
argued that publicizing each minister’s vote undermines the principle of
the Government’s shared responsibility. From a formal standpoint, there
has been no change in the way the committee operates despite efforts
to promote legislative change in this regard; in practice, however, it
has gradually increased its transparency. In our opinion, it is important
to continue promoting this aspect of the committee’s work in order to
reduce the democratic deficit caused by its method of operation and its

status in relation to private members’ bills.
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A workload that detracts from the fairness

and quality of the legislative process

The time devoted to each bill in committee meetings is short and does
not allow for in-depth, high-quality discussions. So long as the number of
private members’ bills discussed by the committee remains as high as it
is, the committee will continue to deal with them in a superficial manner.
At the same time, the proliferation of bills places a heavier burden on
the Legal Advice and Legislation Department and on professionals in the
other government ministries who have to address bills in their areas of
responsibility. The investment in addressing private members’ bills is not
translated into legislative utility because, as stated, the vast majority of
private members’ bills do not make it over the hurdle of the Ministerial
Committee on Legislation, and only a minority of them ever complete
the legislative process—unlike Government bills, which entail a large
investment in preparation but complete the legislative process at a much

higher rate.

A comparative study conducted here for the first time indicates that
the Ministerial Committee on Legislation in Israel is a unique body
unparalleled anywhere in the world. Although a few countries have
a formal cabinet committee that deals with legislation, this is mainly
Government legislation; the committee rarely addresses private members’
bills. In other words, the exceptional situation in Israel—in which private
members’ bills account for close to half of the total number of laws even
though only a small percentage of them ever become law—is reflected in
the existence of a government institution for handling private members’
bills that is unparalleled elsewhere in the world. Other countries do
not need such an institution because they do not have as many private

members’ bills.
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Recommendations

Given the tremendous number of private members’ bills that reach the
Ministerial Committee on Legislation, for now we do not recommend
limiting its purview to Government legislation only. Our recommendations
assume that the committee’s involvement in private members’ bills is an
established fact. Therefore, its work must be improved, and instead of
being an “enemy” of Knesset members it must be turned into a cooperative

body for promoting the creation of relevant, high-quality legislation.

Our preliminary assumption is that as fewer and fewer private member’s
bills reach the committee, it will be possible to adopt more substantive

recommendations. The main recommendations are as follows:

The role of the Knesset in filtering private

member’s bills

(1) Limit the number of private members’ bills introduced in the Knesset
andreduce the quota of private members’ bills brought up for a preliminary

reading.

(2) Insist that private members’ bills meet minimum requirements before
they are introduced, such as explaining why the legislation is needed
and whether it is intended to be a new law or an amendment of an
existing law, specifying the norms that the bill is supposed to change or
introduce, and estimating the initial cost of implementation. This will
ensure that preliminary readings are held only on those private members’
bills that have undergone thorough preparation—which may encourage
cooperation between Knesset members even before the bill is introduced
in the Knesset. Such a process will also streamline and improve the
deliberations on private members’ bills that reach the committee and will

reduce its workload.

(3) Change the point where the Ministerial Committee on Legislation

enters the process: The Government should determine its stance on
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private members’ bills only after they have passed a preliminary reading
and before they are discussed by the relevant Knesset committee in
preparation for a first reading. Thus, the bills will be discussed in depth,
but without posing an undue burden on Knesset committees because
fewer private members’ bills will be introduced and discussed. As stated,
this change will require thorough preparatory work on private members’

bills intended for preliminary readings.

() Reinforce the oversight tools available to Knesset members (reserving
time for questioning the Prime Minister and other ministers, updating the
tools for parliamentary questions and motions for the agenda, improving
the work of permanent committees, adopting a mechanism for hearings
in Knesset committees, etc.), and offer them more intensive professional

assistance.

Operation of the committee

(5) Gradually increase transparency:

a. In the first stage, publicize reasoned decisions of the Ministerial
Committee on Legislation regarding private members’ bills, specifying

the vote of each individual minister.

b. After seeing the effect of publicizing the votes, consider releasing
additional information, such as opinions on the bills and transcripts

of the deliberations.
The quality of the Ministerial Committee’s deliberations

(6) Introduce measures that will make possible in-depth discussion of
all bills so that the committee’s deliberations are influenced less by the

identity of the minister who heads it:

a. Hold substantive discussions in which all the ministries and

professionals present their positions regarding bills.

b. Design criteria for the committee’s consideration of bills so as to

improve the quality of the deliberations.

xi
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Representativeness

(7) Ensure that the committee is representative by requiring a quorum
for committee meetings, so as to prevent a situation in which one faction
decides the fate of bills. It may also be worth considering a reduction in the
number of ministers serving on the committee together with the Justice

Minister and Finance Minister.

Committee decisions

(8) Set limits on deferrals of deliberations on bills: In light of the growing
use of the option of deferring discussion of bills, which essentially means
temporary opposition that may end up burying the bill, we propose
limiting the duration of the deferral. A maximum period should be set for

the deferral, after which the committee will discuss the bill.

(9) Set a time limit for discussing appeals of the committee’s decisions: In
the absence of a time limit, appealing has become a means of burying bills,
even if they were approved by the committee. It is recommended that a

time limit be set for discussing appeals.

Handling of Government bills

(10) Improve the committee’s handling of Government bills by means of
yearly planning of Government bills to be considered by the committee and
prioritizing of bills to be placed on the Knesset table. In keeping with Noa
Kwartaz-Avraham’s recommendations in her study “The Interface between
the Government and the Knesset with Regard to Government Bills”
(Israel Democracy Institute, 2020), it is proposed that the Legal Advice and
Legislation Department in the Justice Ministry present to the Ministerial
Committee on Legislation a Government legislative plan derived from the
work plans of the various ministries. The committee should announce, as
far in advance as possible, which bills it intends to place on the Knesset
table.



TIVUXI 711N 1D™M71 111'07 "11'N TOIN X' 7770 '1"1Y7 DMWil TITY1 DX
TIX TI70NNY f11'D1'7" 'V TIYNYN XY IR 710107 1N 7W 711'D1A 71Nil
201"V D'NYDLNA X7NT IX71,]2'X3 1TIVI TI1'DIAT {7100 TYUXT

DWW TTOINN TAXRT 712Ai 1j7°7N "1"1Y7 DWi T1TV1 TINNKRG DIl
DIT7 WX 1721 7Y W00 10 L JIRT DY 101D A7WNNn 'ont 7y nnrd
1'Vn DMN0 1'757'W1 T 01WN 0d T7Nan 173157 12171 ar171v0

2T 077NN

TITRY TIX TIWIINT V1Aw7 TINX JIDIDTIN D'DAWNN W TNWXI1 TVl
X .13 TNNTI0 710 TITN7WNNGA 7100 TYX0 707 oNa X717
D'INNXTT DMWY 7NW 1210 717940 1X7 117 TR0 0170 11D 717V19 TV
721 IMNM70INM AOT7970 7101200 071V 7V TIINNNAGA T1'D1A 71060 T1VXna
TIVXINT WA 11 [71NY 71717001 D1 011711 7110112 {710 TYXT7 VATl
ATYNY 727 VAT 130 7112 TN17°1 DTNIVA X Dil J17i71N060 71w7
TIDIDi MAN 7w TI1'DIAi {7101 TIYXT 7W 17111 TIX TIXAINY 1T X TT717WNnN

JN0'7w1 NIAINN 11K XY 7271

DX 1N121 717271 121X TN71V0 TIN77Ti IR TV TV TIX ORTIN 171700
D™MI'W7 TWRI TNX7N TNIY TAXIN 19101 .001T TN 7V19 TNNX N1'DYj71NT1
1N D720 DTNTRO VAN 770 WNWIY TN 7V 17190 12181 77107 Wy

JITNITT IIPTITNX  J11%7W 102 TNIN7Y 7V TNy 7NNt aoi7inTy

721 AXINT TLAZINTY XY 19N 17NN TIIY X 12T 10 20T
DI ATNT'NAIA "AINT 7XMIX TID'DIIMIXA 71770 WTA1 12710 NTAY 770N
j7'0"7103 D'WI T T1i7'D7719 1 T179511 TID10

T'A1712'DA1 T'DA7INTZ 7RI 11901 7NN IRV X' 1TINTD 21T 1T
JI'7XW T1i7'D"71031 TI'D71A {1'A1017'01 701V T11Y7i7

L. ) 0 4500001291 2 :1'Non ——
www.idi.org.il 450-1291 TPXINT 978-965-519-380-0 2022 YN





 
 
    
   HistoryItem_V1
   ReversePageOrder
        
      

        
     1
     0
            
       CurrentAVDoc
          

      

        
     QITE_QuiteImposingPlus2
     Quite Imposing Plus 2.9b
     Quite Imposing Plus 2
     1
      

   1
  

    
   HistoryItem_V1
   ReversePageOrder
        
      

        
     1
     0
    
            
       CurrentAVDoc
          

      

        
     QITE_QuiteImposingPlus2
     Quite Imposing Plus 2.9b
     Quite Imposing Plus 2
     1
      

   1
  

 HistoryList_V1
 qi2base





