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writing. These norms are found extensively in binding statutes, court
rulings, legal opinions, and the academic legal literature.

3. As for the phrase, “Jewish and democratic state”: In my opinion, it would
be appropriate to erase it from the law books, or at least revise it to “Jewish
democratic state.” Though, obviously, were this to be done, it would be
difficult to uproot the original phrase from public consciousness and
discourse.

4. In the meantime, we must repeatedly remind ourselves and our children
that culture and identity are not contingent upon formal declarations and
legal documents that enshrine them, but rather in the living existence
of a vibrant society and in the creation of a truly free and democratic
political framework that enables each person to live a free life consonant
with his/her culture. Beyond the debates over culture, Israeli law is
Israeli first and foremost because it is the law of the independent State
of Israel. More deeply than this formal sense, the law’s Israeliness stems
from its being the law of the Israelis who, in their sovereign country, are
free to shape, interpret and enforce their law independently, guided by
their values, needs and interests. Law such as this already reflects the
culture of the Jewish majority in the State of Israel.

5. Most importantly: The discourse on identity should be supplemented
by a civic debate. The discourse on identity and the civic debate are not
mutually exclusive but mutually nourishing. The shared components of
identity reinforce the sense of civic partnership upon which democracy,
the rule of law and the idea of universal citizenship are based, while
the political framework facilitates preservation and development of the
shared culture. Therefore, just as it is impossible to ignore the influence
that issues of identity and culture have on our political and economic
decisions, it is impossible to ignore civic and social questions: they
are relevant to every discussion that concerns identity. Even culturally
homogeneous communities (for example, ultra-Orthodox Bnei Brak,
kibbutzim, or certain settlements over the Green Line) must cope
with questions of civil authority, methods of decision-making, or the
rights and obligations of community members. They must determine,
for example, who will manage the community; who will set its rules,
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Abstract

This book examines the question of whether Jewish-Israeli identity should be
anchored in law. The controversy surrounding this issue has been a feature of
the Zionist movement since its inception and intensified in the late twentieth
century and beginning of the twenty-first as a result of the Knesset’s use of
the phrase “Jewish and democratic state,” and the requirement it imposed
on judges to refer to principles of the “Jewish heritage” (Moreshet Yisrael)
when hearing certain cases. Recently, the debate reached its peak with the
political and public discussion regarding the draft of the proposed Basic
Law: Israel as the Nation-State of the Jewish People, which was first brought
before the Knesset in 2011.

The wish to anchor Jewish-Israel identity in the law seeks to achieve
two objectives. The first is an external aim: Laws that pronounce Israel a
“Jewish and democratic state” or declare it to be the Jewish people’s nation-
state are publicly perceived as a response to opponents of Zionism, that is,
to those who oppose the legitimate right of the Jews to self-determination
in a nation-state. In that sense, Israeli law fulfills a function similar to that
of policy declarations and diplomatic documents. The second aim is intra-
Jewish: Anchoring Jewish identity in written law is perceived to be a step
that fortifies and intensifies it in light of, according to some, the threat of
diminution and extinction that hovers over Jewish culture. In this sense, the
law that declares Israel a “Jewish and democratic state” is the equivalent of
the curricula, workshops and seminars whose focus is “strengthening Jewish
identity” and Israel Radio’s Reshet Gimel, which plays only “music with
Hebrew lyrics.”

* Translated by Judyth Eichenholz; Edited by Lenn Schramm.
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The public discourse concerning the proposed law centers primarily on
the need to respond to attacks regarding the Jews’ legitimate right to self-
determination in a nation-state. In contrast, this book does not at all deal with
questions of to how to best respond to these attacks and whether a Basic
Law that declares Israel the nation-state of the Jewish people is a wise and
appropriate response to attacks on Zionism. The book’s focus is the law’s
intra-Jewish objective, that is, the desire to express Jewish-Israeli identity
in law in order to enshrine and strengthen it. I would like to shed light on
a perspective that has, until now, been played down in the debate on the
proposed Basic Law and in the discussion on expressing Jewish culture in law.
The perspective I am referring to is the difficulty, futility and danger inherent
in the attempts to anchor identity in legal norms and the efforts to base the
“Israeliness” of Israeli law on its Jewish content. The book demonstrates that
Israeli society has found other ways of expressing its identity and establishing
a vibrant and robust culture here, and explains why these ways are preferable
to endeavors along the rocky road of infusing Jewish-Hebrew-Israeli content
into law or including nebulous declarations with respect to the Jewishness of
the state and its laws.

The wish to express identity and culture in law is understandable and
accepted. However, when referring to Israeli law, this is not a simple task at
all since it is unclear what makes Israeli law Israeli and what distinguishes it
from the law of other socicties: Are we talking about unique Israeli content
that reflects the culture in Israel? Is the Israeliness of the law expressed in
general Jewish-Israeli principles that guide the law? Is the said Israeliness
expressed in a unique way in the law? Or, more simply, could it be that the
law’s Israeliness derives from its being the official law of the State of Israel?
And perhaps, because it is the law of “Israeli society,” it necessarily expresses
its culture and is phrased in its language, Hebrew? The history of law in this
country demonstrates that the answer most often given to this question is
that Israeli law is Israeli because its substance in some way reflects Israeli
identity and culture.

The book challenges this common answer and the call to base the Israeliness
of Israeli law on “Jewish-Hebrew-Israeli content” and the attempts to “anchor”
Israel’s Jewish identity using legal texts such as the aforementioned proposed
Basic Law. I argue that this is a vague and dangerous enterprise with no
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practical possibility of being achieved and that its harm outweighs its benefits.
It is a hopeless project for two reasons: First, there is no consensus—and it is
doubtful that there ever will be—on Jewish culture and heritage; and, second,
there is no consensus on the ways culture and heritage can be translated into
the laws of a free and modern state.

History also shows that one hundred years of efforts to anchor Jewish
identity in law with “Jewish content” have amounted to nothing. Intellectuals
tend to think that a truer and more sincere effort would have resulted in the
success of this enterprise. It appears that the members of Knesset proposing
the Basic Law are of like mind. But the truth of the matter is that it is a failure
foretold: Modern Jewish society—including the pre-State Yishuv and Israeli
society—were divided as to the definition of “Jewishness,” “Jewish culture”
and “Jewish-Hebrew law” and did not know how to translate these into the
modern Israeli state’s law. In consequence, the Zionist movement and then
the State of Israel have avoided entering into the cultural debate on the issue
of the Jewish-Hebrew content of the law. As strange as it may sound to those
few contemporary Knesset members and intellectuals, the leaders of the
Zionist movement and the State of Isracl never saw the need to codify their
Jewish identity in laws and legal documents and did not even declare their
own, or the State’s, Jewishness in law. Indeed, the Zionist premise was not
that formal legal declarations would establish the Jewish national homeland,
but rather Jewish immigration to Israel and the construction of a society and
a sovereign state in which Jews were the majority. Furthermore, it was clear
to them that preoccupation with the questions of identity and culture in law
endangers mamlakhtiyut (the doctrine of democratic civic solidarity in a
sovereign polity) in Israel because it threatens to hurl Israeli society into a
raging culture war with the potential of degenerating into violence and civil
war. This was the consistent position of the early Zionists (Hovevei Zion),
and later of Theodor Herzl, Rabbi Isaac Jacob Reines, Ze’ev Jabotinsky, and
David Ben-Gurion. In this sense, the attempt to formally anchor Jewish-
Israeli identity in a Basic Law is a post-Zionist step.

The book confronts mainly the later attempts to anchor Jewish-Israeli
identity in law. Until the 1980s, the few proponents of the idea of enshrining
Jewish culture in law focused on fruitless ventures to endow Israeli law with a
Jewish-Hebrew content (what came to be known as the “Hebrew Law project™:
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the foundation of the law of the Jewish state on a modern—and mostly
secular—reinterpretation of traditional Jewish law) or at least to endow it
with a “Jewish character.” As mentioned, these efforts failed due to the lack of
consensus in Israeli society with respect to the question of what constitutes the
Jewish substance or character that could be imparted to Israeli law and how—if
at all—culture can be translated into legal norms. Since the 1980s, the Knesset
has chosen to pursue another path—formal (and vague) legal declarations that
assert Israel to be a “Jewish and democratic state” whose judges must rule
according to ethical and political principles taken from “Jewish heritage” and
whose lawmakers and agencies are to be guided by “Hebrew law.” Apparently,
the members of Knesset hoped that declarations of this kind would enable
them to have it both ways, that is, to avoid the grim culture wars involved in
the attempt to infuse Jewish-Hebrew-Zionist-Israeli content into Israeli law
(no consensus on a precise title was ever achieved), and at the same time to
somehow express the Jewish identity of the state in its laws.

The book demonstrates that these ventures are superfluous and even
perilous. Clearly, identity and culture are not contingent upon formal legal
declarations. The Jewish people in Israel are Jews and Zionists, and were
proud of their identity even prior to 1992, the year in which Israeli law first
declared Israel a Jewish and democratic state. It can be assumed that they
would continue to adhere to their Jewish identity even were the law not to
articulate the state’s Jewishness or obligate judges to refer to the principles
of the Jewish heritage in certain cases. It is clear that nothing can detract
from Israel’s Jewish identity and it is equally clear that no harm would come
to Jewish culture were the Jewish state’s Basic Laws silent on the question
of identity. Israel would still have more than six million Jews who would be
living full, vibrant and diverse Jewish lives—with or without the law. It is
also evident that enshrining identity in law does not reinforce Jewish identity
and does not “intensify” it or protect it from the dangers of degeneration and
extinction with which it is ostensibly threatened. Aside from the fact that
Jewish culture in Israel is not in danger at all (the opposite is the case!), history
shows that anchoring expressions of “Jewish heritage” or a “Jewish and
democratic state” in Israeli law did not strengthen the state’s Jewish identity

vi
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in the least and did not further Isracli law’s “Isracliness,” and certainly did
not help attempts to base Israeli law on vital Jewish content.

Moreover, such declarations actually endanger Israeli society in that
they create an artificial tension between Judaism and democracy. Perhaps
those who drafted the “Jewish and democratic state” formula sought only to
express the idea of Israel as the nation-state of the Jewish people, but they
were negligent in their terminology and coined an unfortunate phrase that
seems to place Judaism and democracy in confrontation as two “values”
in tension with each other. This luckless phrase—"“Jewish and democratic
state”—ignites societal tensions, rivalries and schisms because it creates the
mistaken impression that Jewish society in Israel is composed of two camps
(or sectors), each holding fast to its own banner: Jews versus democrats,
religious versus secular, proponents of Jewish culture versus modern-day
“Hellenists” who prefer universal values such as citizenship and democracy.
This, of course, is a sad and hazardous fallacy. There are not two such camps
in Israel—nor have there ever been. All Jewish Israelis—religious and
secular—have a Jewish identity and see their Judaism as a national culture
(whose symbols were once created within a religious framework). They may
have different conceptions of Judaism, but the fact is that close to 100 percent
of Jews in Israel define themselves as Jews. There are very few Israelis (the
Canaanites and their successors, for example), who dream of establishing
a “new” Israeli-Canaanite cultural base that would not be based on Jewish
cultural symbols. However, aside from the fact that supposedly revolutionary
steps to construct a new culture ex nihilo are not even possible (since there is
no culture that is not based on existing language and culture), it is absolutely
clear that this cultural option is rejected by the majority of Jewish Israelis—
secular and religious alike.

Similarly, the overwhelming majority of Israelis—secular and religious,
Jews and Arabs—also embrace a “democratic identity.” This happy fact is
not new, but rather is the fruit of the profound processes of modernization
and political and cultural secularization that most of the Jewish communities
in Europe and many of the Jews in the Muslim world underwent. The
significance of these secularization processes was the separation these
modern Jews—including the religious ones—made between their religious
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beliefs and personal culture and their devotion (in the public-civic sphere)
to democracy, the rule of law, human rights and the idea of universal
citizenship. This is the case in Israel and around the world. It is an important
fact that explains the rapid assimilation of Jewish, working- and middle-
class immigrants into Western countries, and notably the United States. It
also explains Israeli society’s success in establishing a democratic country
despite the difficult circumstances in which it was founded. Generations
of Israelis—Jews and Arabs—were born and educated in the reality of a
democratic country, so much so that it can be said that democracy is a central
component of Israelis’ identity.

The expression “Jewish and democratic state” not only contributes
to the sectoralization of Israeli society and to the deepening of rifts and
cultural tensions, among them religious and national, but it also distorts
the perspective of Zionist history. It creates the impression that the tension
between “Jewish” and “democratic” is a tension fundamental to the Zionist
movement and Israeli society, which is not the case. The Zionist movement
viewed Judaism as a bridging and shared national idea, not as an independent
“value” opposed to democracy or the idea of the state. Actually, the word
“Judaism” was practically absent from its lexicon until recent years. Jews
never saw a contradiction between their Jewish religion or culture and being
citizens of a democratic country. This destructive “tension” was contrived
only during the 1990s.

Conclusions and Recommendations

The ongoing quest in recent years to convince us that it is appropriate to
anchor Jewish identity and culture in Israeli law through formal declarations
in Basic Laws demands consideration and comment.

1. First, the futility of such an enterprise and its dangers must be stressed,
as well as the problems inherent in even such general expressions as
“Jewish and democratic state.”

a. It must be explained that there is no practical chance that this
expression will be transformed into the catalyst spurring the revival
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of the Hebrew Law project or “strengthening Jewish identity” (itself
a nebulous phrase).

b. It should be made clear that the very existence of the cultural debate
regarding the question of what is a Jewish state threatens the rule of
law, democracy, civic virtues, and Israeli society in that it creates
a distorted picture of cultural opposition and tension between
the “Jewish” camp and the “democratic” camp and exacerbates
sectorality and insularity.

c. Finally, it should be courageously admitted that despite legislators’
and intellectual humanists’ good intentions, the phrase “Jewish and
democratic state” has to a large extent been appropriated by certain
nationalist and religious groups. Not only do these groups draw a
warped picture of an ostensible ethical tension between “Judaism”
and “democracy,” but they also do so from a worldview that in
practice gives priority to their narrow conception of Judaism (as
a religion or a nationality) over democracy. The proposed Basic
Law: Israel as the Nation-State of the Jewish People is the most
recent expression of this dangerous and post-Zionist worldview
which deviates from the democratic heritage shared by the Zionist
movement and Israeli society.

Second, it should be made clear that efforts to consolidate Israeli law
need not involve a culture war over the Jewish-Hebrew-Israeli substance
of its legal system, because it is possible to adopt a “moderate” cultural
policy that integrates symbols and values of Jewish heritage into the
law, so long as they appeal to a broad common denominator and are
not controversial. This, in practice, has been the policy of the Zionist
movement and the State of Israel since the late nineteenth century.
Despite the complaints of the proponents of spiritual-cultural Zionism
and the advocates of “Hebrew Law,” the Jewish heritage is actually
present in Israeli law on many levels: Israeli law officially preserves
norms from the Jewish legal heritage (Hebrew Law); the State of Israel
is the only country in the world in which the positive law at times
manifests the perspective of Jewish law in legislation, rulings and legal
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and according to which criteria and using which procedures; who will
finance and organize the community’s trash collection, health and
education services, and fire department; and other similar questions.

And finally, it is fitting to once again warn of the need to free ourselves
of the feelings of panic and anxiety that have accompanied the discourse
on Israeli identity and culture during recent decades. The desire to
base Israeli law on Jewish-Hebrew content or to strengthen the Jewish
character of the law often stems from a baseless fear that the danger of
degeneration and extinction hovers over Jewish culture. In contrast to
these dire predictions, however, the reality is different: more than six
million Jewish Israelis maintain a free, diverse and vital Jewish culture.
They speak, read and write in Hebrew and conduct rich lives of Hebrew
art, literature and culture. Actually, in the history of the Jewish people,
there has never been a Jewish cultural blossoming of such impressive
scope and diversity as there is today in the State of Israel. This is true of
secular culture as well as of religious culture. And, despite the laments of
intellectuals and rabbis, Jewish history has never seen such a flowering
of religious and Torah culture, because never have so many Jews had
access to the “Jewish bookshelf” and never before has Jewish culture
had a distribution agent as effective as the modern State. Israeli Jews
indeed take full advantage of the freedom to shape their culture granted
them by the sovereign framework. They do so in diverse ways that are
remarkably vibrant and creative: through secular and religious culture,
high and popular culture, language, literature, art, theater, music and
cinema; roughly a hundred Hebrew books are published in Israel every
week: works of reference, prose and poetry, sacred and profane. This
cultural creativity is manifest in the area of law: the 66 years of its
independence have produced a legislative enterprise, legal rulings and
literature impressive in their scope, depth and intellectual independence.
In these circumstances, it would seem that fear for the fate of the Hebrew
culture and law is unfounded. On the contrary, Jewish-Hebrew culture
and law are thriving and developing in new and fascinating directions.
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