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perpetuating them. In our opinion, both of them prefer non-democratic and
vague regulations whose enforcement is lax and as a result are easier to live
with, to the establishment of an unknown new arrangement that might be
advantageous to everyone involved. Not only is leaving the current legal
situation in place incompatible with Israel’s democratic values, it is also
impractical considering the changes in the world, when security secrets are

revealed through the digital media (on the internet, social media, etc.).
This policy study proposes a series of reforms to the existing regulations:

1. Turning punishment into the main method of enforcement, and amending
criminal regulations so that they include a hierarchy of severity that
corresponds to the nature of the anti-social act of publicizing security
information.

2. Resolving the gag order issue so that the courts will have explicit
authority under law to carry out prior restraint by working with a
proposed department within the district court that would be responsible
for handling such issues.

3. Nullifying military censorship powers while leaving the institution of
the Military Censorship in the military or turning the responsibility over
to a new security information agency outside of the military. The role
of the military censor or the new civilian authority would be to advise
media entities so that they can avoid criminal proceedings and to be of
assistance to the courts involved in litigation associated with issuing gag

orders.

This reform is essential, because leaving the existing situation as it stands
will quickly lead to one of two dire alternatives: with time, censorship will
become more draconian and abusive, or it will become devoid of all practical

use.



Abstract

The censorship of information that may endanger a country’s security during
times of emergency or war is customary in democratic countries and is
considered a derivative of the right to life, for which limiting freedom of
press is justified and even essential. At the same time, the military censorship
and gag order regulations in Israel are problematic. The formal guidelines
for applying military censorship in the State of Israel, the pre-State British
Defence (Emergency) Regulations of 1945, is an outdated and anti-
democratic arrangement. At the same time, there is an informal arrangement
between the Editors” Committee and the security authorities; this, however,
discriminates against the non-institutional media and violates the public’s
right to know. An alternative channel that security authorities have employed
in recent years — court petitions to issue gag orders — exists despite there
being no proper legal basis for this practice.

In addition to gag orders and military censorship, which constitute prior
restraint, the criminal code includes provisions that address the discovery
of valuable security secrets, which are unjustly termed, “severe espionage
offenses.” These provisions exact punishment after the information in
question has already been published. The provisions do not include a
coherent hierarchy of severity that distinguishes among the different types
of information (for example, between highly sensitive information and
information whose disclosure does not involve serious damage); among
types of informants (for example, security services employees, soldiers, or
journalists); and among types of publications (for example, the source that
initially disclosed the information and someone who shared the information
on social media).

Notwithstanding the problematic nature of the existing regulations,

the media outlets and the security establishment have cooperated in
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