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Rule 158: States must investigate war crimes allegedly
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“Commanders and other superiors are criminally responsible for war crimes
committed by their subordinates if they knew, or had reason to know, that
the subordinates were about to commit or were committing such crimes and
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their commission, or if such crimes had been committed, to punish the
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Art 87. Duty of commanders

1. The High Contracting Parties and the Parties to the
conflict shall require military commanders, with respect
to members of the armed forces under their command
and other persons under their control, to prevent and,
where necessary, to suppress and to report to competent
authorities breaches of the Conventions and of this
Protocol

[...]

3. The High Contracting Parties and Parties to the
conflict shall require any commander who is aware that
subordinates or other persons under his control are going
to commit or have committed a breach of the Conventions
or of this Protocol, to initiate such steps as are necessary
to prevent such violations of the Conventions or this
Protocol, and, where appropriate, to initiate disciplinary
or penal action against violators thereof.
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The fact that any of the acts [...] was committed by a
subordinate does not relieve his superior of criminal
responsibility if he [...] [h]ad done so and the superior
failed to take the necessary and reasonable measures
[...] to punish the perpetrators thereof.
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The Trial Chamber recalls that the purpose behind
the concept of command responsibility is to ensure
compliance with the laws and customs of war
and international humanitarian law generally. The
principle of command responsibility may be seen
in part to arise from one of the Basic principles of
international humanitarian law aiming at ensuring
protection for protected categories of persons and

11T 7PY0Y o nna JICTY 5w yayn Nk nyap Halilovié nwae3

-9

40



1IXD3°2 VOV NIIBA 11Pﬂ'? 12N0 2w PId

Prosecutor v. Sefer Halilovi¢, 1T-01-48-T (2005): www.icty.org/x/cases/
halilovic/tjug/en/tcj051116e.pdf
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objects during armed conflicts. This protection is at the
very heart of international humanitarian law. Ensuring
this protection requires, in the first place, preventative
measures which commanders are in a position to take,
by virtue of the effective control which they have over
their subordinates |[...]

[...]

The duty to punish includes at least an obligation
to investigate possible crimes or have the matter
investigated, to establish the facts, and if the superior has
no power to sanction, to report them to the competent

authorities.”
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(a) A military commander or person effectively acting as
a military commander shall be criminally responsible for
crimes within the jurisdiction of the Court committed by
forces under his or her effective command and control,
or effective authority and control as the case may be, as
a result of his or her failure to exercise control properly
over such forces, where:

(i) That military commander or person either knew or,
owing to the circumstances at the time, should have
known that the forces were committing or about to
commit such crimes; and

(i1) That military commander or person failed to take
all necessary and reasonable measures within his or
her power to prevent or repress their commission
or to submit the matter to the competent authorities
for investigation and prosecution.”!
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A superior’s duty to punish the perpetrators of a crime
may encompass an obligation to conduct an effective
investigation with a view to establishing the facts. The
obligation to investigate translates into an obligation
on the part of the superior to take active steps to ensure
that the perpetrators will be punished. To that end, the
superior may exercise his own powers of sanction, or
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if he lacks such powers, report the perpetrators to the
competent authorities.”
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Administrative mechanisms are particularly required
to give effect to the general obligation to investigate
allegations of violations promptly, thoroughly and
effectively through independent and impartial bodies
[...] A failure by a State Party to investigate allegations
of violations could in and of itself give rise to a separate
breach of the Covenant.™
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The Court has held that the procedural obligation
under Article 2 continues to apply in difficult security

conditions, including in a context of armed conflict.*
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[T]he obligation to protect the right to life under Article
2 of the Convention, read in conjunction with the State’s
general duty under Article 1 of the Convention to “secure
to everyone within [its] jurisdiction the rights and
freedoms defined in [the] Convention,” also requires by
implication that there should be some form of effective
official investigation when individuals have been killed
as a result of the use of force.”*
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There are constraints during armed conflict that do
impede investigations. For example, not every death
during an armed conflict can be effectively investigated.
Similarly, the level of transparency expected of human
rights investigations is not always achievable in situations
of armed conflict, particularly as questions of national
security often arise. The nature of hostilities might
obstruct on-site investigations or make prompt medical
examinations impossible. The conflict might have led to
the destruction of evidence, and witnesses might be hard
to locate or be engaged in conflict elsewhere. When the
fighting is over, some of these constraints tend to lose
their relevance. As summarized by the Special Rapporteur
on extrajudicial, summary or arbitrary executions: “On
a case-by-case basis a State might utilize less effective
measures of investigation in response to concrete
constraints. For example, when hostile forces control the
scene of a shooting, conducting an autopsy may prove
impossible. Regardless of the circumstances, however,
investigations must always be conducted as effectively
as possible and never be reduced to mere formality.”

The purpose and objectives of IHL also affect the legal
significance of some IHRL standards of investigation
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beyond the common criteria of independence, impartiality,
thoroughness, effectiveness and promptness mentioned
above. The overriding concern of IHRL to protect the
rights and freedoms of individuals from the abuse of
State power is not the primary focus of IHL. The latter
seeks first to balance the lawful use of force with the
protection of individuals. Consequently, some human
rights standards, such as the involvement of victims
in investigations, while desirable, are not requisite for
evaluating the inquiries into alleged IHL violations.'”
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The Court takes as its starting point the practical
problems caused to the investigatory authorities by the
fact that the United Kingdom was an Occupying Power
in a foreign and hostile region in the immediate aftermath
of invasion and war. These practical problems included
the breakdown in the civil infrastructure, leading inter
alia to shortages of local pathologists and facilities
for autopsies; the scope for linguistic and cultural
misunderstandings between the occupiers and the local
population; and the danger inherent in any activity in
Iraq at that time. As stated above, the Court considers
that in circumstances such as these the procedural duty
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under Article 2 must be applied realistically, to take

account of specific problems faced by investigators.''?
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The case is being investigated or prosecuted by a State
which has jurisdiction over it, unless the State is unwilling
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or unable genuinely to carry out the investigation or
prosecution (17 (1) (a)).
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(a) The proceedings were or are being undertaken or the
national decision was made for the purpose of shielding
the person concerned from criminal responsibility for
crimes within the jurisdiction of the Court referred to in
article 5;

(b) There has been an unjustified delay in the proceedings
which in the circumstances is inconsistent with an intent
to bring the person concerned to justice;

(c) The proceedings were not or are not being conducted
independently or impartially, and they were or are being
conducted in a manner which, in the circumstances, is
inconsistent with an intent to bring the person concerned
to justice.
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The Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations
of International Human Rights Law and Serious
Violations of International Humanitarian Law.
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The obligation to respect, ensure respect for and
implement international human rights law and
international humanitarian law as provided for under the
respective bodies of law, includes, inter alia, the duty to:
(a) Take appropriate legislative and administrative and
other appropriate measures to prevent violations;

(b) Investigate violations effectively, promptly,
thoroughly and impartially and, where appropriate, take
action against those allegedly responsible in accordance
with domestic and international law;
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52. In general terms, it appears that Israel’s military
justice system has certain built-in mechanisms to
preserve its independence. At the heart of the system is the
MAG [Military Advocate General], whose hierarchical
independence rests on a number of factors. Specifically,
the Minister of Defense, rather than the Chief of General
Staff, is responsible for his appointment and decisions of
the MAG are subject to review by the Attorney-General
and by the Supreme Court sitting as the High Court of
Justice, including through petition by individuals and
civil society. Israeli jurisprudence illustrates the careful
attention paid to ensuring the independent functioning of
the MAG within the rule of law.

53. In spite of the structural guarantees of independence
built into the military justice system, the dual
responsibilities of the MAG, in the specific context
of these investigations, raise concerns of a lack of
impartiality. The MAG is legal adviser to the Chief of
Staff and other military authorities. Yet, at the same
time, he is the supervisor of disciplinary law in the
military. Although the combination of the advisory and
supervisory functions in one office does not automatically
lead to a conflict of interest or a lack of impartiality, the
situation is complicated in the present case by the fact
that many of the allegations of serious violations of IHL
and THRL in the FFM report directly link to the advice
he provided.

54. Indeed, Israel publicly stated that the MAG gave
legal advice on IHL to commanders at all levels
leading up to and during the Gaza conflict and that
“the lawyers examined the legality of planned targets,
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participated in the operational planning process, helped
direct humanitarian efforts and took part in situation
assessments, exercises and simulations.” However,
as noted above, the Fact-Finding Mission strongly
criticized the objectives, strategy and policy underlying
the entire Gaza operation. The link between the advice
given and the allegations in the FFM report underlines
the importance of the MAG not only acting impartially,
but also being seen to act impartially.'*!
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The Committee further noted that notwithstanding
the built-in structural guarantees to ensure the MAG’s
[Military Advocate General] independence, his dual
responsibilities as legal advisor to the Chief of Staff
and other military authorities, and his role as supervisor
of criminal investigations within the military, raise
concerns in the present context given allegations in the
FFM report that those who designed, planned, ordered,
and oversaw the operation in Gaza were complicit in
international humanitarian law and international human
rights law violations. It is notable that the MAG himself,
in his testimony to the Turkel Commission, pointed
out that the military investigations system he heads is

197 ;YEHUDA BEN-MEIR, CIvIL-MILITARY RELATION IN ISRAEL 18-19 (1995) 157
.(2000) 79 R2AXiT :TIO°~PIT 71712 SR 9%°319R 22T

UN Human Rights Council, Report of the Committee of Independent 158
Experts in International Humanitarian and Human Rights Law Established
Pursuant to Council Resolution 13/9, March 11, 2011, A/HRC/16/24t:
www2.ohchr.org/english/bodies/hrcouncil/16session/reports.htm

97



XY DX PN 5% 93 D3I Ipnn

not a viable mechanism to investigate and assess high-
level policy decisions. When questioned by commission
members about his “dual hat” and whether his position
at the apex of legal advisory and prosecutorial power can
present a conflict of interest under certain circumstances,
he stated that “the mechanism is calibrated for the
inspection of individual incidents, complaints of
war crimes in individual incidents [...] This is not a
mechanism for policy. True, it is not suitable for this.”
Therefore, the Committee remains of the view that an
independent public commission — and not the MAG’s
office — is the appropriate mechanism for carrying out
an independent and impartial analysis, as called for in
the FFM report, into allegations that high-level decision-
making related to the Gaza conflict violated international
law.
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91. The actual operation of Israel’s military investigations
system raises concern in the present context. Specifically,
the Committee concludes that the dual role of the Military
Advocate General (MAGQG) to provide legal advice to IDF
with respect to the planning and execution of “Operation
Cast Lead” and to conduct all prosecutions of alleged
misconduct by IDF soldiers during the operations in
Gaza raises a conflict of interest, given the Fact-Finding
Mission’s allegation that those who designed, planned,
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ordered and oversaw the operation were complicit in
IHL and IHRL violations. This bears on whether the
MAG can be truly impartial—and, equally important, be
seen to be truly impartial—in investigating these serious
allegations.

[...]

95. Similarly, there is no indication that Israel has
opened investigations into the actions of those who
designed, planned, ordered and oversaw “Operation Cast
Lead.” The FFM report contained serious allegations
that officials at the highest levels were complicit in
violations of IHL and THRL. Israel has not met its duty
to investigate this charge. The Committee observes that
the military justice system would not be the appropriate
mechanism to undertake such an investigation, given
the military’s inherent conflict of interest.
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and Yuval Shany, Update on Universal Jurisdiction: Spanish Supreme

Court Affirms Decision to Close Inquiry into Targeted Killing of Salah

Shehadeh [5.4.2010]: www.idi.org.il/sites/english/ResearchAndPrograms/

NationalSecurityandDemocracy/Terrorism_and Democracy/Newsletters/
Pages/17th%20newsletter/4/4.aspx
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constitution, or by a law or decree, the function of which
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any effective outside civilian supervision. The problem is exacerbated
in view of the MAG’s dual roles—he is the chief legal counsel to
the military, as well as the highest official making the decision as to
the initiation of investigations and filing of indictments for suspected
violations of international law.

The third issue the study deals with is the manner in which an
examination of general policy and the decisions of the political
level should be carried out where there is a suspicion that they are
in contravention of international law. We are not asserting that there
should be an actual criminal investigation in such cases, but we point
out that no legal examination of these subjects is carried out in Israel,
and there is no outside supervision of the decisions of the political
level in terms of their adherence to the provisions of international law
(except for the theoretical possibility that criminal investigations could
be carried out in such cases by the Attorney General, a possibility that
has never been resorted to).

While with respect to the first issue a solution may be adopted
in the framework of the existing structure, the last two issues must
be rethought with respect to the existing investigatory institutions.
In this context, we propose establishing a permanent civilian body
that would have supervisory authority of investigations, as well as
authority to examine a specific policy adopted at the political level.
The study includes a detailed proposal to establish such an institution,
including its structure, authority, and the principles according to which
it would operate. This body would carry out external supervision of
the decisions of the MAG regarding initiation of investigations and
filing indictments, and would be able to examine the decisions of the
political level and the degree to which they are consistent with the
rules of international law.
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Abstract

themselves regarding the manner in which Israel complies with the
provisions of international law in the course of armed conflicts in
which it is involved.

The first issue that the study deals with at length is the question
of when to initiate an investigation. In this matter, we have found
that the present policy of the Military Advocate General (MAG)
Corps leaves too much flexibility as to the circumstances in which
criminal investigation should be initiated, and permits too much room
for an “operational inquiry” (or unit debriefing) as a substitute for
criminal investigation. As a result, criminal investigative methods
were employed at too late a stage in the investigation process and
in a manner that did not permit adherence to the international law
principle of “effective investigation,” if indeed such methods were
employed at all. The study calls for the adoption of clearer criteria
with respect to initiating a military investigation, and the reduction of
the use of operational inquiries as a substitute for a full investigation.
Our recommendation is that the Military Advocate General order the
initiation of a criminal investigation not only in any case in which there
are allegations or suspicions regarding a serious criminal offense, but
also in any case in which there was a civilian death or serious injury
to civilians, that was, as it appeared, unexpected or unjustified.

The second issue this study deals with is whether the IDF
criminal investigations meet the conditions set forth by international
law for handling inquiries regarding violations of the laws applicable
to situations of armed conflict—primarily the requirement that the
investigation be independent, impartial, and efficient. The study
concludes that the central problem in the IDF’s handling of the
investigations lies in the low level of civilian supervision over
these investigations and the MAG’s decision-making process. After
evaluating the tools at the disposal of the Ministry of Justice and the
Supreme Court, we have concluded that the MAG operates without
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humanitarian law (or the laws of war), which restrict the behavior
of combatants during armed conflicts, and in certain cases also by
human rights law. These laws impose many duties on the state, which
may perceive adherence to them as delaying victory on the battlefield
or as giving the adversary (who may not abide by the relevant
rules) an unnecessary advantage. For this reason, there is a great
deal of apprehension that states will not fully implement the rules
of international law applicable to situations of armed conflict. And
in fact, many states do not adequately adhere to the laws of armed
conflict, and some object to the applicability of human rights laws in
such situations.

In order to strengthen implementation of the provisions of
humanitarian international law, international criminal tribunals and
commissions of inquiry, such as the Goldstone Commission have been
established in recent years. Moreover, lively debate in the diplomatic,
political, legal, and academic arenas accompanies the question of
what rules and mechanisms a state that is involved in armed conflict
should adopt in order to investigate suspicions of violation of relevant
international laws.

This policy study summarizes and clarifies the rules of
international law defining the minimum conditions to be met by an
investigation of a suspected violation of international law in situations
of armed conflict. It locates the areas in which Israel’s investigative
methods fall short of international law requirements and proposes
means to improve Israel’s compliance with those requirements. The
main principle of the proposals is to make changes in the manner in
which the IDF initiates investigations, and the establishment of a new
institution to supervise investigation of certain suspected violations
of international law applicable to situations of armed conflict. We
fear that without such reforms, there will be an increasing number of
attempts on the part of international bodies to carry out investigations
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Reforming Policies for Self-Investigation

Amichai Cohen, Yuval Shany

Abstract

One of the central challenges of international law is the enforcement
of its rules, since states often do not fulfill the obligations they have
assumed under international treaties or the duties of customary
international law, which is binding on all states. For this reason, a
number of international enforcement bodies, such as international courts
and international investigative commissions, have been established in
recent years. The jurisdiction of these bodies is to examine the manner
in which states implement norms of international law. (Concurrently,
these bodies also examine the behavior of individuals, both those who
operate in the name of a state and those who operate independently
of the state.) International law has also been imposing an increasing
number of procedural obligations upon states. These duties are aimed
at ensuring that the states themselves effectively investigate allegations
that they committed violations of international law, and that they put
on trial those responsible for such violations.

Armed conflicts are a clear example of an area in which there is
a serious problem of under-enforcement of the rules of international
law. There is, however, an increasing trend toward strengthening
international and domestic enforcement mechanisms. Situations of
armed conflicts are governed primarily by the rules of international

* Translated by Amy Yourman.
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