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Each of these strategies of action has clear limitations. The
one possibility that is worst of all, however, would be a
continuing halakhic silence and further entrenchment of Jewish
law under the degenerate motif of “Anything new is forbidden
from the Torah.”
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nothing” as a course of action. This solution is easy to apply,
yet there are anarchic aspects to it from the religious point of
view, in that it exempts the halakhah of responsibility for crucial
sectors of modern life. The second strategy, in contrast, proposes
that Jewish law embrace and internalize worthy elements of
the external culture. There is broad support in the halakhic
tradition for this mode of action, yet there would be difficulties
in applying it in our generation, among other reasons because
of the alienation felt by a majority of Jews towards the halakhah.

What these two possibilities have in common is that they
propose an overarching, meta-halakhic solution to the dilemmas
the halakhah is faced with when confronting reality: The tension
between religion and state will be minimized if religion contracts
itself (through a declaration of non-justiciability, whether
institutional or in principle), or if religion absorbs into itself the
existing arrangements in the state (subject to various conditions,
of course). By way of comparison, the latter two possibilities
address reality on the level of the arrangements themselves.

The third strategy consists of providing a halakhic response
of an activist character to the issues that arise. This is the
preferred method of developing Jewish law, yet it may not
suffice in cases where the gap between halakhic precedents and
reality is very large. In such an event it might be worth
considering a form of judicial activism, with the aim not only
of interpreting an existing halakhic category but of propounding
a new one, from within the principles and fundamental aims of
the halakhah. The last strategy focuses on the operative
framework of halakhic authority, proposing to restore to the
structure of Jewish life that which it has lost: An institution of
ultimate authority for determining halakhic arrangements on
the key issues on the contemporary public agenda. This would
smooth the way not only for halakhic activism, but for halakhic
legislation whose purpose and goal would be to order reality in
the spirit of Jewish law.
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Summary

On the Role of Jewish Law in Matters of Religion
and State

Prof. Yedidia Z. Stern

The halakhah (Jewish Law) is adaptive by nature. Its continuing
endurance through the vicissitudes of time, place and cultural
influence is an impressive phenomenon from a variety of
standpoints: historical, cultural, theological, philosophical and
legal. In the present as in the past, a dynamic reality compels
the bearers of the halakhah in our generation to rejuvenate the
law from within. This general axiom is doubly true with regard
to the issues at the heart of the friction between religion and
state. However, at least three obstacles present themselves to
halakhic creativity in these fields. First is the tragic historical
fact of the absence of Jewish sovereignty for a long period of
time. Jewish law was consequently unprepared for the genuine
possibility of religious existence within a political framework.
Second is the fact that the renewed version of Jewish sovereignty
feels no commitment to halakhah; most citizens are indifferent
to it and prefer to avail themselves of a non-halakhic judicial
system. Third, for a number of generations the practical authority
of Jewish law has been diminished, with the result that halakhic
scholars of our generation have lost some of the instincts
characterizing their predecessors which enabled them to respond
to the outside world with intellectual and spiritual vitality.

This position paper addresses four intra-halakhic strategies
for religious renewal to replace the intellectual aridity and legal
passivity of the halakhic response in matters of religion and
state. Each of these plans of action proposes a different type of
solution, while involving quite a few difficulties of its own.

The first strategy suggests a deliberate silence: “sit and do
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