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Seeing that their work and their report may lead to such consequences, | 40
am clearly of the opinion that the inspectors must act fairly. This is a duty
which rests on them, as on many other bodies, although they are not judicial,
nor quasi-judicial, but only administrative [...]. The inspectors can obtain
information in any way which they think best, but before they condemn
or criticize a man, they must give him a fair opportunity for correcting or
contradicting what is said against him. [...]
That is what the inspectors here propose to do, but the directors want more.
They want to see the transcripts of the witnesses who speak adversely to them,
and to see any documents which may be used against them. They, or some of
them, even claim to cross-examine the witnesses. In all this the directors go
too far. This investigation is ordered in the public interest. It should not be
impeded by measures of this kind. Witnesses should be encouraged to come
forward and not hold back. [...]
This sort of thing should be left to the discretion of the inspectors. They must
be masters of their own procedure. They should be subject to no rules save
this: they must be fair. This being done, they should make their report with
courage and frankness, keeping nothing back. The public interest demands it.
They need have no fear because their report, so far as I can judge, is protected
by an absolute privilege.
.(5W MIWATAN) 540-539 'nya 0w

The rule [Audi alteram partem] generally applies, at least with full force, only 41
to conduct leading directly to a final act or decision, and not to the making of a
preliminary decision or to an investigation designed to obtain information for
the purpose of a report or a recommendation on which a subsequent decision
may be founded.

(1) Halsbury L.Eng. (4" ed.) Administrative Law para. 105 (2001) : 75
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Abstract

The task of the State Comptroller is closely related to one of the central
functions of the Knesset, namely, oversight of the Executive Authority.
In view of this, one may ask: what is the status of the State Comptroller’s
Office in Israel, and what is the nature of its relationship with the other
authorities?

The relationship between Parliament and the State Comptroller differs
from country to country; the differences between the various models
are rooted in historical, political, and cultural variables. Despite the
differences, all state audit institutions endeavor to find a balance between
the independence of the auditing task, the purpose of which is to ensure
objectivity and trustworthiness, and an effective relationship with
parliament, which has the job of ensuring that the audit reports receive
proper consideration by the Executive Authority.

The importance of maintaining an external public audit that would
be conducted by an independent, unaffiliated entity led the institution of
State Comptroller to be given constitutional status in the Basic Law: The
State Comptroller. A general constitutional arrangement — the essence
of which is the formulation of the duties of the Comptroller and the
method of his or her appointment, as well as the maintenance of his or
her independence — alongside clauses authorizing the legislature to shape
the institution of State Comptroller, are characteristic of other countries as
well. However, the Israeli Basic Law lacks clarity regarding the nature of
the State Comptroller’s independence, while the boundaries between this
institution and other government institutions are insufficiently delineated.

* Translated by Trudy Greener.
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In this context, former President of the Supreme Court, Aharon Barak,
explained the relationship between the State Comptroller (in his capacity
as Ombudsman for public complaints) and the courts:

As Ombudsman for public complaints, the State Comptroller,
like the courts, is concerned with efficient justice. Like us,
he makes decisions independently and is subject to no other
authority than the authority of the law. He carries out his
task with integrity, objectivity, and a sense of the mission
assigned to him. Both the court and the Ombudsman consider
solutions to disputes between the individual and the authority.
We are not in competition. We are not envious of you. On the
contrary, we would be happy if you conducted more detailed
and extensive audits, and solved the problems that would
overwhelm us if left unresolved. The two institutions — the
court and the Ombudsman’s office — work to impose the law.
We do not compete with each other; we complement each
other.!

Is this really the case? Is there really no competition but only completion?
In order to examine this question, it is necessary to consider the position
of the State Comptroller, both as Comptroller and as Ombudsman. First
and foremost, the characteristics of the two constitutional authorities — the
judicial authority and the State Comptroller — must be examined. These two
authorities conduct an external and independent review of governmental
action, criticizing it and charting norms to guide its implementation.

An additional requirement is to delineate the boundaries between
the powers of the State Comptroller and those of the Attorney General.
Although neither of these two organs are part of the Judicial Authority,
their task is to review the legality of the activities of public bodies and
to interpret the laws by which these bodies operate. A situation in which

1 Aharon Barak, On Values, Judgment and Democracy in Israel, ESSAYS ON THE
Stare COMPTROLLER 59, 21, 25 (2002) .
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Abstract

the law will allow any public body to choose the most convenient of two
different interpretations — that offered by the State Comptroller or that
offered by the Attorney General — cannot be tolerated. Consequently, issues
concerning the reciprocal relations between the State Comptroller, the
courts, and the Attorney General frequently appear on the public agenda,
at times accompanied by strident outcries.

This book seeks to set forth guidelines for the powers of the State
Comptroller, and the relationship between those powers and the powers
of other governmental authorities. According to the approach proffered,
the State Comptroller should be an independent authority operating
within the framework of the Knesset. This arrangement constitutes a
proper balance between the desire to maintain the independence of the
Comptroller’s Office, and the desire to convey the fact that the Knesset is
a supervisory body and not a supervised body, and that the Comptroller
conducts reviews on its behalf. The independence of the Comptroller
within the governmental structure must be substantive independence,
i.e., the Comptroller must be subject only to the law. For this reason he
or she must be granted, first and foremost, professional independence,
that is, the authorization to act on the basis of exclusively self-determined
criteria. Therefore, it is advisable to amend the State Comptroller Law
so that the Comptroller will not be required to prepare a report upon the
request of the Knesset or the government, but only to take their requests
into consideration when setting his or her own order of priorities. Second,
the Comptroller should be granted personal independence. It is necessary
to ensure that the appointment and dismissal process for the position of
Comptroller, as well as the obligations to prepare reports and to follow
the associated instructions, will not deviate from the required checks and
balances, and will not curb his or her substantive independence.

This book recommends that the responsibilities of the governmental
authorities be distributed in the following manner:

*  The Court will examine legality, proportionality, and judicial
reasonableness, while granting “margin of reasonableness” to
the authority under examination.
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e The State Comptroller will examine aspects of efficiency,
savings, administration, etc.; will not be satisfied with
reasonable scope; and will make alternative recommendations
that are non-binding.

* The Executive Authority will implement the recommen-
dations of the Comptroller.

e The Knesset (including the State Control Committee) will
supervise the implementation of the recommendations of the
Comptroller by the Executive Authority.

* The Attorney General will head the General Prosecutor’s
Office and will be responsible for determining appropriate
judicial interpretations that will bind the Executive
Authority. It will be the Attorney General’s duty to explain
to the governmental authorities how the Comptroller’s
recommendations will affect their legal status.

With regard to the State Comptroller and the courts: the proper relationship
between the scope of the matter being considered and the degree of
obligation to act in accordance with the audit must be reversed. The
Comptroller’s Office is an institution that oversees a broad range of issues
as opposed to the court, which deliberates only on matters presented to
it. Judicial review only deals with the legality of governmental decisions
that are brought before the court, while the State Comptroller handles a
broad range of questions that focus on all the bodies and issues he or she
chooses to examine. This relationship must be reversed with respect to
the results of the examination: a determination of illegality (including a
deviation from the margin of reasonableness or proportionality) could lead
the court to invalidate an administrative act. On the other hand, as soon
as the Comptroller has submitted a report, the results are no longer in his
or her hands, and the baton must be handed over to the other authorities.
The Executive Authority must implement the recommendations of the
Comptroller; the State Control Committee of the Knesset is required to
examine their implementation; the Attorney General must explain to the
authorities how their legal status is affected; and the courts must conduct
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a judicial examination of the criminal matters that the Comptroller has
turned over to the Attorney General, after the Attorney General has made
the decision to prosecute. The courts are also required to deliberate in cases
in which it is asserted that the failure to implement the recommendations
has made an action illegal.

Another recommendation is that the law establish arrangements, such as
those prevailing in Australia, that will confine the Comptroller to examining
systemic issues, as well as matters of principle, and not individual events
or specific individuals (for example, he or she should consider the policy
of wiretapping and not a particular instance of wiretapping). Of course,
the distinction between a specific issue and a general issue is not clear-cut
and is open to interpretation. There are topics that by their nature require
a particularistic examination, such as the examination of integrity in a
specific incident, or the examination of the legality of a specific tender.

With respect to the State Comptroller and the Attorney General: first
and foremost, it is necessary to delineate the respective professional areas
of each of these entities; in other words, the State Comptroller and the
Attorney General are two independent, professional entities, each in its own
field. The advantage of the Comptroller’s Office is that it is an inquisitory
entity, that is, an authority that has the tools to audit the efficiency of the
functioning of the bodies under examination. Therefore, the essence of the
Comptroller’s job should be a review of efficiency and not of legality. In
contrast, the Attorney General has the authority to interpret the law for the
Executive Authority. The essence of the Attorney General’s work should
be to concentrate on examining the legality of the executive decisions.
Therefore, it is appropriate that the State Comptroller’s function should
extend to general policy issues, but not to their legal interpretation; it should
deal with the standard aspects of audit and should use the professional tools
at the disposal of the State Comptroller as an inquisitory authority.

The determination that the State Comptroller’s Office should become
an independent institution within a parliamentary framework, with an
accent on its inquisitorial nature, will influence other conclusions as well.
Thus, for example, this book addresses the customary, basic rule of the
past, according to which the identification of personal responsibility was
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not considered the State Comptroller’s function; in other words, the audit
was directed at systems and bodies, and not at individuals. As the most
recent State Comptrollers have established a policy that does not preclude
personal responsibility and personal conclusions, questions arise as to the
fairness of the process, particularly in so far as concerns the obligation
to grant the right to be heard, and the extent of this obligation. This book
also examines the dilemma between review after the fact, which leaves
responsibility for this in the hands of the Executive Authority and is in
keeping with the presumption of legality of administrative bodies, and
oversight in real time, i.e., the examination of an act that has not yet been
completed or an act that has been completed, whereby it may influence
the continuation of the process and the subsequent stages. The advantages
of oversight “in real time” lie in the renewed examination of the decision
under review, and even in the prevention of delays in its implementation.
Another topic discussed in this book is the obligation of the State
Comptroller’s Office to provide information to citizens, and the nature and
extent of this obligation. The principle of anonymity, which asserts that
the State Comptroller will not provide the names of individuals associated
with bodies under examination, is discussed, as is the legal immunity of the
State Comptroller’s Office against libel suits.

The recommendations that appear in this book take into account all the
accepted norms in other countries, but are based on the unique public and
political reality of the State of Israel.
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