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fundamental justice but such an argument, in my view.
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If the objective has been stated at a high level of generality, it will be easy
to think of other ways in which the wide objective could be accomplished
with less interference with the [fundmental] right. If the objective has
been stated at a low level of generality, perhaps simply restating the terms
of the challenged law, it will be hard to think of other ways in which the
narrow objective could be accomplished with less interference with the
[...] right (Peter Hogg, “Section 1 Revisited” 1 N.J.C.L 1, 5 (1992)).
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What is meant by “threatening the life of the nation”? The “nation” is a
social organism, living in its territory [...] When one speaks of a threat
to the “life” of the nation, the word life is being used in a metaphorical
sense. The life of the nation is not coterminous with the lives of its people.
The nation, its institutions and values, endure through generations. [...]
This is a nation which has been tested in adversity, which has survived
physical destruction and catastrophic loss of life. I do not underestimate
the ability of fanatical groups of terrorists to kill and destroy, but they
do not threaten the life of the nation. Whether we would survive Hitler
hung in the balance, but there is no doubt that we shall survive Al-Qaeda.
The Spanish people have not said that what happened in Madrid, hideous
crime as it was, threatened the life of their nation. Their legendary pride
would not allow it. Terrorist violence, serious as it is, does not threaten our
institutions of government or our existence as a civil community.
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The Home Secretary has adduced evidence, both open and secret, to
show the existence of a threat of serious terrorist outrages. The Attorney
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General did not invite us to examine the secret evidence, but despite the
widespread scepticism which has attached to intelligence assessments
since the fiasco over Iraqi weapons of mass destruction, I am willing to
accept that credible evidence of such plots exist.
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The alternative [to interning only people of Japanese descent] which
the appellant insists must be accepted is for the military authorities to
impose the curfew on all citizens within the military area, or none. In a
case of threatened danger requiring prompt action, it is a choice between
inflicting obviously needless hardship on the many, or sitting passive and
unresisting in the presence of the threat.

NWIDA ORPYIORT POV LOWMAN M2 BW P pop (M3 1om NRD maws
TIU’Y7|7 729722 MY N D¥NAAT DIpn NATY 5w 1% nIona 17 WNR ,Korematsu
21791 2R DY A2WD MW DR YIND I 2357 KXW DRPTINK DA YW
3% PNy R WA 12 DY %0 D997 DY J0X™Y 1173 Korematsu 13ynb
19pn MDY Hirabayashi 173y 11°2¥7 0OWHA N°2 S0 1Ny ap mwyn® .uownn
ANy ap® popoR 11T NINA2 AN Korematsu 1392 AT 1T pOD 11 DX
1°°1¥2 DRMIPR AP0Rn 5y mwmon Jn0oT ,2997 DY Owa ,Black VDIV
PUISRY 27D ,73D% KX DORPIIAR By 150D 98 L0 98 1392  Hirabayashi
,12 7OV Frankfurter ©9IWA ,2777 *LDIWA IR VDY DA 373D TV IXT DX
“I am unable to see how the legal consideration that led to the decision in :12022
[...] Hiraabayashi [...], fail to sustain the military order which made the conduct
IR TMPD 15w LIV NYTA Y781 Jackson DO .now in controversy a crime”
:Hirabayashi W7D ¥ 2n3 21 .71°0%30
However, in spite of our limiting words, we did validate discrimination
on the basis of ancestry for mild and temporary deprivation of liberty.
Now the principle of racial discrimination is pushed from support of
mild measures to very harsh ones, and from temporary deprivations to
indeterminate ones. And the precedent which it is said requires us to do
so is Hirabayashi. The Court is now saying that, in Hirabayashi, we did
decide the very things we there said we were not deciding. Because we
said that these citizens could be made to stay in their homes during the
hours of dark, it is said we must require them to leave home entirely, and
if that, we are told they may also be taken into custody for deportation,
and, if that, it is argued, they may also be held for some undetermined time
in detention camps. How far the principle of this case would be extended
before plausible reasons would play out, I do not know.
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The Hirabayashi and Korematsu decisions have never occupied an
honored place in our history. In the ensuing four and a half decades,
journalists and researchers have stocked library shelves with studies of
the cases and surrounding events. These materials document historical
judgments that the convictions were unjust. They demonstrate that there
could have been no reasonable military assessment of an emergency at
the time, that the orders were based upon racial stereotypes, and that the
orders caused needless suffering and shame for thousands of American
citizens. Hirabayashi v. United States, 828 F.2d 591, 593 (9th Cir. 1987).
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KLOEPFER, :]'71‘!'7) MicHAEL KLOEPFER, I VERFASSUGSRECHT (2011), § 10 Rn. 192 1
Kraus HOFFMANN-HOLLAND, STRAFRECHT ALLGEMEINER TEIL, ;(VERFASSUNGSRECHT |
Rn. 233-240 (2. Auflage, 2011)

HIRSCHBERG LOTHAR, DER GRUNDSATZ DER VERHALTNISMABIGKEIT 2 (1981) 2

Kraus Stern, III/2 DaAs STAATSRECHT DER BUNDESREPUBLIK DEUTSCHLAND: 3
;(STERN, STAATSRECHT I11/2 :]Y?le) ALLGEMEINE LEHREN DER GRUNDRECHTE 766 (1994)
.2'nY2,2 0”1 'Y  HIRSCHBERG
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Die preuBische OVG

§ 1011 17 ALR (Allgemeine Landrecht fiir die preuBischen Staaten)

“die notigen Anstalten zur Erhaltung der 6ffentlichen Ruhe” : 9317 w2

DWW DOYXAR WNRD 1961 NIwn °01D7 7I0WNAR Pﬂ'{'? (2)41 o0 yap 72

5w ApI9°0% IR MM IO IR M PINL°a? AyIDn DyUInd ooRNn

DYDY CYINR IMN U1|7]'? W> .03W0n TNR OYEHRR W higickivhio il Sy hiule)

omXa Py ORI ,A0Ta AmnpR XOF InbYoa Maxa 197 9372 D°yau2

Mpnn wha SYh nrunn pan nwpann mven S anawn® o

:(§ 41 I PVG (Das preuBische Polizeiverwaltungsgesetz) vom 1. Juni 1961)
Kommen zur Beseitigung einer Stérung der 6ffentlichen Sicherheit oder

O 0 N N g b

Ordnung oder zur wirksamen Abwehr einer polizeilichen Gefahr mehrere
Mittel in Frage, so geniigt es, wenn die Polizeibehorde eines dieser Mittel
bestimmt. Dabei ist tunlichst das den Betroffenen und die Allgemeinheit
am wenigsten beeintrachtigende gebotenes anderes Mittel anzuwenden,
durch das die Gefahr ebenso wirksam abgewehrt wird.
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§ 4 des Hessischen Gesetzes tiber die Anwendung 6ffentliche Gewalt von 11.11.1950: 10
Bei der Anwendung unmittelbaren Zwanges ist nach Art und Mal
das Mittel zu wéhlen, das den Betroffenen und die Allgemeinheit am
wenigsten beeintrdchtigt und nicht in offenbarem MiBverhiltnis zu den
Folgen seines Verhaltens stehen.
§ 9 II des Verwaltungsvollstrekungsgesetz des Bundes vom 27.4.1953: 11
das Zwangsmittel muf3 in einem angemessenen Verhdltnis zu seinem
Zweck stehen. Dabei ist das Zwangsmittel moglichst su bestimmen, daf3
der Betroffene und die Allgemeinheit am wenigsten beeintréchtigt werden.
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CHRISTOPH DEGENHART, STAATSRECHT I. STAATSORGANISATIONSRECHT, § 4 Rn. 415, 417 16
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Klaus Stern, Zur Entstehung und Ableitung des Ubermafverbot, in WEGE UND 17
VERFAHREN DES VERFASSUNGSLEBENS, F'S FUR PETER LERCHE 165, 173 (Peter Badura &
Rupert Scholtz eds. 1993)
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Dieter Grimm, Proportionality in Canadian and German Constitutional Wi 18
Jurisprudence, 57 U. Toronto L. J. 383, 385 (2007)
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Hans D. Jarass, in Hans D. Jarass & Bopo PIEROTH, GRUNDGESETZKOMMENTAR, X 20
.(Jarass, GRUNDGESETZKOMMENTAR, Att. 12 :79779) Art. 12 Rn. 10 (12. Auflage, 2012)
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BVerfGE 19, 342 (1965) 25
.349-348 'ny2 ,BVerfGE 19, 342 (1965) X9 26
In der Bundesrepublik Deutscland hat der Grundsatz der Verhilt-
nismédBigkeit verfassungsrectlichen Rang. Er ergibt sich aus dem
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.386 'ny2,18 0" 2y% ,Grimm 27
Bernd Grzeszick, in 111 THEODOR MAUNZ & GUNTHER DURIG GRUNDGESETZ Wi 28
KOMMENTAR, Art. 20 VII Rn. 108 (2013)
P YW ApTRyn 13N .195700 10 0,1 W 2792 K1 OEPRER, VERFASSUNGSRECHTT 29
PeTer LErCHE, UBERMASS UND VERFASSUNGSRECHT, X7 DINT171 mpy‘? omihahi
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ZUrR BINDUNG DES GESETZGEBERS AN DIE GRUNDSATZE DER VERHALTNISMABIGKEIT
Georg Ress, Der X7 7V .UND DER ERFORDERLICHKEIT 29-45 (2. Auflage, 1999)
Grundsatz der Verhdltmismdpigkeit im deutschen Recht, in HANS KUTSCHER, GEORG
REess, Francis TEIGEN, FELIx ErRMACORA, GIOVANNI UBERTAZZI, DER GRUNDSATZ DER
VERHALTNISMABIGKEIT IN EUROPAISCHEN RECHTSORDNUNG 5 14—15 (1985)

'7’57'? ,PIEROTH, SCHLINK, KINGREEN, & POSCHER X7 ,?J"?W T75m 97230 37 AW°A2 30
.315-312'09,6 'D ,21 "1

TPYIVNN IWoA2 920 0w .'['?’N'l 865 'Y ,3 0”71 9°Y% ,StERN, STAATSRECHTIII2 31
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Walter Krebs, in I GRUNDGESETZKOMMENTAR, Art. 19 Rn. 25 (Philip 7721972 X9 32
Kunig ed., 6. Auflage, 2012)

Ingo V. Miinch & Philip Kunig, in I GRUNDGESETZKOMMENTAR, Vorb. Art. 1-19 Rn. 33
41(Philip Kunig ed., 6. Auflage, 2012)
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.196 ‘09,10 '0,1 W7 5oyh ,KLOEPFER, VERFASSUNGSRECHT [ 36

.Verpflichtung zu bundesfreundlichem Verhalten :1p»n w92 37
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(1) Alle Menschen sind vor dem Gesetz gleich.
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Rasse, seiner Sprache, seiner Heimat und Herkunft, seines Glaubens,
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