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;303 'nYy ,(318-307 'y ,1 715 ,8w ,Wacks 7002 o3 ¥°9In) 303-314
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17002 03 y°0In) the Law™, Philosophy & Public Affairs 12 (1983), pp. 269-288
E.Barendt[ed.], Privacy [Aldershot: Ashgate & Dartmouth,2001], pp. 105-124),
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DeCew, “Privacy”, Stanford Encyclopedia of Philosophy (2002): http://
plato.stanford.edu/entries/privacy/ (“The term ‘privacy’ is used frequently in
ordinary language as well as in philosophical, political and legal discussions,
yet there is no single definition or analysis of the term [...] historical use of
the term is not uniform, and there remains confusion over the meaning, value
and scope of the concept of privacy”); J. R. Silber, “Masks and Fig Leaves”,
“Most of the work on privacy ) 722 'n¥ ,1 7791 9°¥% ,Pennock & Chapman : 7102
[..] suffer [...] from the lack of any understanding of the essential characteristics of
privacy”); R. B. Parker, “A Definition of Privacy”, Rutgers Law Review 27 (1974),
276-275 1Y ,(104-83 'nY ,1 7Iyn 2°¥Y Barendt : 7302 03 ¥°5IM) pp. 275-296
“There is no consensus in the legal and philosophical literature on a definition)
of privacy [...] given such a diversity of definitions [...] to say that what the
fourth amendment protects are constitutionally justifiable expectations
of privacy is to be unclear about the purpose of the fourth amendment”);
L. Henkin, “Privacy and Autonomy”, Columbia Law Review 74 (1974), p.
1419; R. A. Posner, “The Right to Privacy”, Georgia Law Review 12 (1978),
393 ny ,(452-423 "1y ,1 779 ,1 77yn 2¥Y ,Wacks 17112 D3 ¥751) pp. 393422
(“The concept of “privacy’ is elusive and ill defined. Much ink has been spilled
in trying to clarify its meaning”); R. Gavison, “Feminism and the Public/
03 ¥°9I) Private Distinction”, Stanford Law Review 45 (1992), pp. 1-45
“The terms ‘private’ and) 2 'BY ,(261-217 'ay ,1 7yn $°¥% ,Barendt : 712
‘public’ assume a variety of meanings, with differing normative implications,
“The terms ‘private’ and ‘public’ occur) 4 ¥ ,(within the relevant literature”
in various senses, which are distinct though interrelated, and because these
terms typically have both descriptive and normative meanings which, if not
carefully distinguished, can lead to confusion or equivocation”); Parent, “A
“American) 305 ‘ny ,1 7997 9°¥% ,New Definition of Privacy for the Law”
Privacy jurisprudence is a constitutional shambles. Our courts are yet to defend
a credible conception of privacy. Instead they continue to work with spurious
and sometimes even irreconcilable definition”); J. L. Johnson, “A Theory of the
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Nature and Value of Privacy”, Public Affairs Quarterly 6 (1992), p. 271 (“It
is not immediately clear why privacy is so valuable, at least when compared
to political ideals like liberty, equality and justice. Equally responsible for the
lack of consensus about the value of privacy is the fact that scholars are far
1702 ,from agreement as to the nature of privacy”); E. Barendt, “Introduction”
Xii-xi ‘#Y ,1 797 9°¥% ,Barendt

G. Negley, “Philosophical Views on the Value of Privacy”, Law & Swn% X7 3
595 Barendt : 7102 03 ¥°099) Contemporary Problems 31 (1966), pp. 319-325
““What has not been discussed, or at least made clear,) 319 'Y ,(9-3 'y ,1 7Y
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.(such a right”
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R. Pound, “Interests of Personality”, Harvard X7 D103 5y n5910 nwown
Law Review 28 (1915), p. 363

“The press is overstepping) 196 'ny ,1 7y 9°¥% Warren & Brandeis X7 8
in every direction the obvious bounds of propriety and of decency. Gossip is
no longer the resource of the idle and of the vicious, but has become a trade,
which is pursued with industry as well as effrontery. To satisfy a prurient taste
the details of sexual relations are spread broadcast in the columns of the daily
papers. To occupy the indolent, column upon column is filled with idle gossip,
which can only be procured by intrusion upon the domestic circle. The intensity
and complexity of life, attendant upon advancing civilization, have rendered
necessary some retreat from the world, and man, under the refining influence
of culture, has become more sensitive to publicity, so that solitude and privacy
have become more essential to the individual; but modern enterprise and
invention have, through invasions upon his privacy, subjected him to mental
.(pain and distress, far greater than could be inflicted by mere bodily injury”
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B (“right to the free development of his personality”) ”NVwIR" Sw
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N. Dorsen, M. X3 D012 %Y Donpnn 73300 S0 7I%p onRmwn 7°po’
Rosenfeld, A. Sajo, & S. Baer, Comparative Constitutionalism: Cases and
Materials (St. Paul, MN: West, 2003), pp. 495-496

United States Constitution, Amendment IV (1791) (“The right of the people X3
to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized”)

W. L. Prosser, X7 N*127 NI¥IX3 DPwId 5y m1an minnena Yw avpo®
:7W02 83 ¥°oM) “Privacy”, California Law Review 48 (1960), pp. 383423
.(87-47'ny ,2 712 ,1 711 °¥% ,Wacks

Basic Law of the Federal Republic of Germany (1949), Art. 2 (“(1) Every person
shall have the right to free development of his personality insofar as he does
not violate the rights of others or offend against the constitutional order or the
moral law. (2) Every person shall have the right to life and physical integrity.
Freedom of the person shall be inviolable. These rights may be interfered with
only pursuant to a law”)

D. P. Kommers, The Constitutional Jurisprudence of the Federal Republic X3
of Germany (Durham & London: Duke University Press, 1997, 2™ edition), pp.
299-300 (Microcensus Case [1969]), 327-329 (Divorce Records Case [1970]),
500-503 (Sex Education Case [1977]), pp. 416-417 (Lebah Case [1973])
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Basic Law of the Federal Republic of Germany, Art. 10 (“(1) The privacy of 15
correspondence, posts and telecommunications shall be inviolable. (2) Restrictions
may be ordered only pursuant to a law. If the restriction serves to protect the
free democratic basic order or the existence or security of the Federation or of a
Land, the law may provide that the person affected shall not be informed of the
restriction and that recourse to the courts shall be replaced by a review of the case
by agencies and auxiliary agencies appointed by the legislature™)

Basic Law of the Federal Republic of Germany, Art. 13 (“(1) The home is 16
inviolable. (2) Searches may be authorized only by a judge or, when time is of
the essence, by other authorities designated by the laws, and may be carried out
only in the manner therein prescribed”)
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R. Gavison, “Privacy and the Limits of Law”, Yale Law X9 D10IDT 2Wmn
,1972,1 779 %% ,Wacks 702 03 ¥°0I0) Journal 89 (1980), pp. 421-471
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“Some defend privacy as focusing on control) 2 7771 2°¥% ,DeCew 2wn? X7 18
over information about oneself [...] while others defend it as a broader concept
required for human dignity [...] or crucial for intimacy [...] Other commentators
defend privacy as necessary for the development of varied and meaningful
interpersonal relationships [...] or as the value that accords us the ability to
control the access others have to us [...] or as a set of norms necessary not only
to control access but also to enhance personal expression and choice [...] or
.(some combination of these”
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652B. Intrusion Upon Seclusion

One who intentionally intrudes, physically or otherwise,
upon the solitude or seclusion of another or his private
affairs or concerns, is subject to liability to the other for
invasion of his privacy, if the intrusion would be highly
offensive to a reasonable person.

Comment C: Even in a public place, however, there may be
some matters about the plaintiff, such as his underwear or
lack of it, that are not exhibited to the public gaze; and there
may still be invasion of privacy when there is intrusion

upon these matters.*
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