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➁❽➀	❶❸❸�➀➆�❸➄❹➂➂❸�❽❷❽	��❹➅➂❸�	�❸�❻❹❿❸�❽❷➅❹➂�❹��❽�❽��➁❶➈	�❸➆❹❶➄�❹�

➁❽�❺❻❹�➁❽➀❹❷❶�➁❽�➅➆�❽➀➆	�➀➆�➁❶�➁❽�❷➅❸��❹➈❿➀�❹➀���➈�➂�➁❽❽�➅➆❸

➁❽❽��❽!❽��❹➄❹��➈��❶�❸➀��❹❽❻�❿❸��❹❽❹❿➂➅	��	❹❷➂�❽❿�➃❹➆❼➀�➃�❽➄�❼➀❻❸	❹

➁❽❿�❹➂➂�➁❽❽❼➈�➂�➁❽➄❹❽❷�➀❹❸❽➄�❽➄➈�➀➆�➁❽❷❷!❸�➀❿�❽➄❽➆	�➁❽➈❽❷➆❸�➁❽➀❽➆❽❹

➁❽	�❹➆➂❸�➁❽❷❷!➀�	���❺➄�➇��❹➂�❶❽❹�❸➈❹❻❷❸��❽�➅➆❸��❹➀❽➆➈❸����❹	❿➆❽�

❽❿�❸��❽�➃➀❸➀��➃❹❽❷❸❹��❹❽�❻�❸�➇�❽❸�➀➆�❷➂➀➂��❹❿➂➅❸�➇�❽❸���❺�➀❿	❹

➁❽❽❹��� ➁❽➄❹❽�❼❽��� �❽❷❶➂� ❹➄❽�� �➆❷❸� ➀❹�❽�� �➀➆➈❸� ��� �❽�➂❸� ➃❽❷❸

❹�➀➆➈❸➀

➁❽❽�➅➆❸�➁❽➀	❶❸❸��❹❻➀��❽�➉❻�❽����❸�❹➀��❤➁❽�❹➂��➁❽�	❷❸�❸➂	

➁❽�❷➅❸	�➀❹➈❽❼�❝❸���	�❸➄❹➂➂❸�➀�❹��❹��❸�➀��❸❻�➈➀�➁❽➀❼❹➂�➁➀❹❿❹

www.antitrust.gov.il
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❷❻��➀❿�❸�!�	��❹�➅��➃❽➀❹➈❹➄❹➂�❽➀➆	�➀➆�❻❹�❽➈❹�➁❽❶❹❺❽➂��❹�❽��➁❽➀	❹❿

➁❸➂�❷❻�❹

·ÂÎ ÌÈ¯„Ò‰ Æ‡ÌÈÏ

➁❽➀	❶❸❸� ➁❹❻�	� ��❹❽	� ❸❻❽❿�❸� ❸❽➆	❸� ❸��➄❿� ➁❸� ➁❽➀	❹❿� ➁❽�❷➅❸

➁❽❷❷!❸�❷❻��❹	���➀➀❿➂�❹����❹➈➂�➁❿➅❸�➀��❶❹➅�➀❿	��	❹❷➂�➁❽❽�➅➆❸

�❹�❻�	�➆❶❹➈❸�➃➈❹�	�➁❸➀��❽�❻➅➂❸�❸➀❹➆➈❸��➈❹❻����➁❽➀❽	❶➂�➁❸❽➄��❹�

➇❽➆➅�❽➈❽!➈➅�➃➈❹�	��❹❻	�➁❽	❹�➄❸�➁❽➄❹❽�❼❽��❸�➃➂�❷❻�	�❹��❽➀➀❿�➃➈❹�	

❝➁❽�	❸�➁❽❶❹➅❸�❽➄�➂�➁❽➀	❹❿�➁❽�❷➅❸��❽❷❶➂��❹❻➀�

◗�❘�❹❻➈➀❹�➁❽�➅➆�➁❽➀❸➄➂❸�➁❷��❽➄	�➃❽	�❸�➆➄❸��❷➅❸��❹❸�➀	❹❿��❷➅❸

����❽❻➈❸➀� ❹��➆❹➄➂➀�➀❹➀➆❸� ➃➈❹�	� ❹➂!➆����➀❽	❶➂�➁❽❷❷!❸�❷❻�

➁❸➂��➀❻�❹���❷➅❸➀�➁❽�❻�❸�➁❽❷❷!❸�➃❽	➀�❹➄❽	�➁❽�➅➆	��❹�❻�❸

�❷➅❸➀�❷!�❹➄❽���➁❷��➃❽	➀�❹➄❽	�❹�

◗	❘�❷➅❸�➀	❹❿��❷➅❸❿�❹��❽�◗�❘�➃❼��➇❽➆➅	��❹➂�❸��❹❽➀➀❿➂�➆❹�❶➀�❽➀	➂

❝➁❽�	❸�➁❽➄❽❽➄➆❸�❷❻�➀��➆❶❹➄�❹	�❸➀❽	❿❸�

◗❘❞➁➀❹�❽��❹��➆!❹❽����❷❽❽���❽❻➂❸

◗❘❞�➈❹❽��❻❹❹�❸

◗❘➁❽�➄�❸�❽➈➀�❹���❹➅❽➆❸�➁❹�➂�❽➈➀�❹�➀❻�❹��❹➀❹❿��❹�❸���❹➀❻

❞❹❷	➆❽�➁➂➆��➁❽�➄�❸�❶❹➅�❹�

◗❘➁❶❹➅�❹��➁�❹❿❽���➅➆	��➁❽�❹�❽�❸�❹��➁❽➅❿➄❸��❹➂❿

�❻�❸�➀	❹❿��❷➅❸���❷❶❸�➀��➅➄❿❽❸➀�➁❽❿�❷�❽����❽�❽❿��❹�❹�❸�❹➄❽➄❽➆

❸➂❽���➆	❹�❸�◗	❘�.➅�❽➈➀�❸❽❽➄�❸❹��❹�❻�	�❸➆❽❶➈	��❶❷�➁�❸�◗�❘�.➅�❽➈➀

�❷➅❸	��	❹❷➂��❸❼❹➀❻�❸�❺❻�➁❸❽	❶➀��❽���❹➀❽	❿�❽❶❹➅�❸➆	����	�❸�❹❶➅

�❹�❻�	�❸➆❽❶➈➂���❻➀���❷❽❸➀�❹➄❽➀➆�◗�❘�.➅���❷❶❸����➀❽❻❸➀�❽❷❿�➀	❹❿

➇❽➆➅❸�❽	❽❿������➁�❘�❸❹❹❸��❹❺�❸�!❹�➀��❽	❸➀�❸➀❹➀➆❸�❸➀❹➆➈�➀❿��❾❿

❹➄��◗	❘�.➅���❷❶❸����➀❽❻❸➀�❽❷❿���❺��➂❹➆➀�➀	❹❿��❷➅❸�◗➁❽➂❽❽��➂

❸➆❽❶➈➀���❻�❸	�➃❽���❸➀❽	❿�➁❶��❾❿� ❸➂!➆�❸➀❽	❿❸�❶❹➅➀����➁❽��❷➄

�❷➅❸� �❽❷❶�� ➇❽➆➅	�➁❽➄❽❹!➂❸�➁❽❷❷➂❸� ❷❻�➀��➆❶❹➄� �❽❸� ❾�� �❹�❻�	

➀��❹➂❹❽�➀�❸�❺❻��❹!❽➀��❽❸�◗	❘� .➅�➀��❸	❻�❸�❸�❷❶❸❸���❼➂� ➀	❹❿❿

❽❿�➁❽��➂� ❽➀❿➀❿❸� ➃❹❽❶❽❸❸❹� ➃❹❽➅❽➄❸��➁❽��➂�➁�❹�	�� ❾❿� ➀	❹❿� �❷➅❸

�➀❺❹❶❸��❽�❷❹�➄�❸❻❿❹❸	�❾�❹!�❸❽❸❽��➀�❸❽➀�➂��➄	❹➂��❹�❻�	�❸➆❽❶➈❸

�❹❽❼➈�➂��❹❽❹➀➆❹�➉➂�➂�➃➂❺
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◗	❘�.➅	���❷❶❹➂❸�❸❼❹➀❻❸�❸�❺❻❸�➀��❸➂❹❽�	��❹�	❸�➃❹��❽❸��❹�➂➀

�❹	�➆�❸	�❸�❷!❸�❹��❾�❹!�➃❽���➁❽�❷➅❸�➁❶� ❝�❻��❼➀❹	�➃❹�➅❽❻�➁❽❽�

➁❽➄❽❽➄➆❸�❷❻�➀�➁❽➆❶❹➄�➁❸�➁�� ➁❽➀	❹❿�➁❽�❷➅❸� ❹	�❻❽❽�➁❸	��❽❼➈�➂

❸➄❹�❻�➀�➃❻	➄�◗	❘��❑➅	��❹➀❽	❿❸���❺❻�➀��❸❷➂➆➂�◗	❘�.➅	�➁❽�❿❺❹➂❸

➆	��❷❻��❷!➂�❸��➈➄�❹❺�❸❽➆	�❽❿��➂❹➀�❸���❾��➃❹❽➀➆❸�❼➈�➂❸��❽		

❸❿❽�➈❸➀�➃❽��➃❿➀❹�❸❼❹➀❻�❸�❺❻�➃❿���❽❸��❹➀❽	❿❸���❺❻�❽❿��❹�❹�	�➂❑❸❽	

�❹�❻�	�➆❹❶➈➀�❽❷❿��❷➅❸	�❸❽❸��➀���❹❽��	�➁❶�❻��❸��➂	�❽➄��❷!➂�

�❽�❽➀❿���❹➄��➈�❹	�❸➂�❹❽���➀��❸�❺❻�❸�❹�➀��❹❸�➁❶�➃❽❽➂�➂❸��❷➅❸�➃❹❷➄

�❽❑�❝❼➈�➂❸��❽	�➀��❹➄❹�➀	�❞➇❽➆➅❸��➀❹❻�➂��!❹❸��❷➅❸❸❹�◗	❘�.➅�➀�

�➁❽��➂�➁�❹������❹❻❸����❹❸➂�❶❽�❻❸➀✉❷❻���❹❸�❹➄❽➄➈➀��❸��➂❸❹�

�➁❸➂✉❸➄❽❻	�➁➀❹���➇❽➆➅����❹❸�➀��❸	❻�❸�➃❹�➀	�❸�❹�❿➀�➁❽➀➀❿➄❸�

❑�❹❻❸��❹➀❹	❶➀�➉❹❻➂�➁❽➀➈❹➄�➁❸�❽❿��❽❸	���❽�❽➀❿�➀❿�➁➆�❸❺�➃❹��➈�

❽❷❿��❽�❽➀❿�❸��❹➄��➈	��❹➂❽���❹�➆➀�➃�❽➄�❸�❹�❿➀��➈➅➂�❹➄❽��❷❹	❿❸

�❹�❻�	�➁❽➆❶❹➈�➁➄❽���➁❶❸��.➅�❽➈➀�➁❽➀	❹❿❿�➁❽�❷❶❹➂❸�➁❽�❷➅❸��❽�❿❸➀

➀➆��	❷➀�❷❹➆�➃❽��❾❿❽➈➀❹�◗�❘��❑➅➀�❹➀❹❿�◗	❘��❑➅����➇❽➈❿��❹❺�❸�❽❶�❾�

❸�❹❶➅❸�❸➂❽��❸�➃➂��➀❻❿�➃❽❽➂�➂��❷➅❸❸����❿��❹➀❽	❿�➀��❸❼❹➀❻�❸�❺❻

❻❽➄❸➀�❸��❹�❾❿���❽➈��➀�➃❹❽➀➆❸�❼➈�➂❸��❽	�❽❿��➂❹➀�❾�❹!�➃❽��◗	❘��❑➅	

❸�❺❻�➁➆�➁❽��❹➄�❹➄����❽❸�❸�!❹�❸�❾❿�❽❷❿�❷➆�❸	❽❻�➂��❹➄��➈�➀	�❽�❽❿

�❹➄��➈�➁➆❹� ➃❹❽➀➆❸� ❼➈�➂❸��❽	� ➀�� 	❽❽❻➂❸�➁❽❷��	� ❸➄❶❹➆�� ❸❼❹➀❻

�❷➆❽❸� ➀�� ❷❻❹❽➂	�➁❽❽➄❹!❽��➁❽��➂� � .➅� �➀❹❻�➂�❸�❽!❹➂❸��❽�❽➀❿�

➃❹➄❿�➀��❽❼➈�➂❸��❹�❷❹❹❸�❹	�❸	❹�❻�❸❿��➁❹❻�	�➁❸	�❽�❹�❻��➅�❼➄❽�

❼➈�➂��❽	�➀��❷	➆❽❷	�❸❼➀❻❸���❹❷❸�➃❹��➈	��➈�➅❸➀�❹➄➀�➀���❻➅➂❸�❽❽❻

�	❿���❹❷	❹➆� ➀➆� �❽�❽➀❿�❸��❹➄��➈❸���� ❹➀❽❻❸	� ❸��➂❹� ❸��➂� ➀❿	
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result is that instead of balancing the rights of all involved in an
antitrust dispute, current antitrust law works to ignore the
constitutional rights of one side – the monopolists.

While many have argued for the rights of a monopoly’s
victims, this position paper innovates by using the same type of
fairness arguments traditionally employed on behalf of
consumers, to argue in the opposite direction. Constitutional
scholarship is replete with balancing tests when the rights of
two opposing groups countervail. The fact that one side is
considered to be the culprit is not reason enough to ignore its
protected rights – the goal is to balance accordingly. In antitrust
this is decidedly not the case. Enforcement agencies rely on
current doctrine to consider one side only, leaving monopolists
to rely upon the goodwill and common sense of the antitrust
director and members of the antitrust court, that they will give
appropriate weight to monopolists’ rights.

The two new Basic Laws prohibit such a situation, voiding
any law or state action that infringes upon protected rights unless
they pass a “limitation clause,” including four cumulative tests.
The fourth section of this paper details these four tests, applying
each in turn to the Restrictive Trade Practices Act. While the
Act itself passes scrutiny on most counts, it is shown to be
problematic with regard to the fourth test of excessiveness.
Among other things, the broad illegality of unauthorized
restrictive arrangements carries with it both criminal and civil
ramifications that are difficult to account for, given the
overreaching definitions employed. Implementing the
excessiveness test demanded by the Basic Laws to antitrust
doctrine requires the latter’s amendment, and accordingly the
final section considers alternatives to that effect. Legislation is
recommended, both to fully implement the new constitutional
constraints on antitrust doctrine given institutional inertia, and
to avoid judicial review that would ultimately force the same,
though in a less predictable, ad-hoc manner.
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provide a firm constitutional basis for the protection of rights in
antitrust. While both monopolists and their victims have viable
arguments for protection of their constitutional rights, the
Restrictive Trade Practices Act is shown to be biased towards
one side only: protecting the monopoly’s victims. While this is
unquestionably a legitimate and worthy goal, the new Basic Laws
are shown to encompass the rights of monopolists as well, and
disallow the type of bias from which antitrust law currently
suffers. The constitutional discourse created by the enactment of
the new Basic Laws has yet to be seriously applied to the domain
of antitrust, and this position paper seeks fill this important gap.

The rights protected by Basic Law: Human Dignity and
Freedom and Basic Law: Freedom of Occupation, include the
right to property, freedom of contract, and the freedom for self-
determination of one’s business endeavors. While this is
undisputed, it has have never before been argued that these rights
include the monopolists’ right to maximize profit, including by
methods disallowed by the Restrictive Trade Practices Act.
Limitations to monopolists’ rights are undoubtedly necessary,
yet current antitrust doctrine is misguided in its a priori
preference of the victims’ side, as it creates an unbalanced
approach to the detriment of monopolists. True, monopolists are
generally much more powerful economically, necessitating state
intervention on behalf of the victims, but legal empowerment of
the state’s enforcement agencies reverses the balance of powers.

The third section details the statutory powers conferred upon
the antitrust authority and its director in three spheres: restrictive
arrangements, mergers, and monopoly regulation. In each of
these spheres I will show that the broad statutory language
allows for wide discretion, thus generating extensive powers of
enforcement. Furthermore, those sections of the law outlining
considerations that the antitrust director and court must address,
specify only interests of the monopoly’s victims, altogether
excluding the monopolists themselves as bearers of rights. The
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Summary

The Monopolist as Victim:
Constitutional Rights in Antitrust Law

Adi Ayal

Antitrust law is often considered a field “for experts only,” one
that most legal scholars and practitioners avoid. The reasons
for this range from the specialized economic knowledge needed
to assess the law and its implications, to the specific enforcement
mechanisms devoted to antitrust alone (the antitrust authority,
its director, and the antitrust court). While in recent years we
have seen increasing interest in the impact on society of the
problems caused by monopolies (due, in no small part, to the
evolving world of software), the general view is that antitrust
law pertains primarily to large businesses, and a minority of
them at that. The antitrust authority is thought to protect “the
little guy” from the monopolistic grasp of large economic
predators. The commonly-held view is that antitrust law protects
both economic efficiency (by ensuring competition) and the
interest of fairness (by helping the weak against the strong).

This position paper undertakes to debunk this perception,
in a number of ways. I open by surveying the assumptions upon
which antitrust law is based, and explain the intuitive foundation
for perceiving the state as justifiably curtailing monopolists’
activities. In antitrust law, fairness arguments are often relied
upon to justify protecting the victims of monopoly (a term
broadly construed to include consumers, competitors, local
communities, and other constituencies). The thesis presented
here is a counter-intuitive one – that the same notion of fairness
calls for the protection of monopolists themselves, as well.

In the second section I analyze the two newest basic laws –
Human Dignity and Freedom, and Freedom of Occupation – to






