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PIND 49 PYD MNNN 29D, 7252 VAV A INNNA PIPI MIVARD IO NNYN
N2¥DOYH MIMIN MV N MDY )P, PIVAN MDY NN VI MMNYN
DOIPINTN PN N INIY NPT OV INPP

ND .21.7.1922 PN NPYDIRIN NNNY PIND 12 WM, 1N NPIND (2) 48 PYD 55
.268-267 my 1199



2 NI ,APIP DY MNNDY IPNPIN YN MHIDON DY PINND THOMN
NI OIW O DY DINND IYPI MIAPYA PNPIND DTN LAY
oY NYYINVY 512, THNPIN YNDAD MIDAN DY NINNN .0MINNN DPPINKN
MIYAND DN XMIINDN TID’ D3 WITI DY, TAD2 MIDANN MIVN THD
09NN DY PIIVHN VI

™ma wpan) ,imvn 02y NNNDH INNOY NN PNVDNA
NNNTI NYPAN (2)21 PYDI YINOY MYYD DY WY INPIND VAYNN
.D»NYI NOAPNN DAY YIIN

NN Sva (SRP) 'mODONISID-7990 MDay 109 1952 nmva
TN NN I YT DY/ MHIDONN M0 I NTAIVN YWY, NIYIVIN
SV D»DXDIN DIPIND NN PTIN LOYNN NI . TPNNIN MDD P>
PNPIDNTD MI09N TN TIAD DY DN ,MNAN 525, 009910 21 PYD NN
DMIYIN NTIN PIPYD ,DOWIN MNNINNDY DN NP TN VI DI DY
, DOV MYIN MON-IND ,PIND POOY NIPYD ORIV DIPN NPINND
MO M2ATD ,NNYANT 920 NVWHTIN YPNYD ,NNDANT M NIPYD
MNAY NN MV PINN OPPII NIMN NPNPIN MNNINND 2I1vad
S7HUPITH MMIN PHYNA GNNWND 1 DY NON HI5 NP nwa Dovny

729901 NY0D9) ,TNVPNI DN DN INND ,1956 MIva
M2 SEPIVSINAN THYN DY NNMVLPIT N0 NYPIAY ,MLDNIMPN
nYYA NNV TN, TINPIN YN NIDIN MHDANY NI DY I Yyap LAYN
21¥95 1298 XX PVIPINTN ITON NI XD MHININN INIVHY YN
NPNY MIIN MDIND DY NPNPIN-NIN TPMIVN YN NHWIND
A YT XD T DNSNSN NNIYID MINY .71MIVN 9955 DNX2 NPVLIPIYT
120N VI MIANDN DN PTIAN 1NN DI LIV

PRI NS NIIONY DXIVNA NN MNP 172X 2000 MvA
12100 NoMNN QN Yy NN 'nbas NPD-1 1P mININom
7252 0.4% Sv 12N NYYY 1252 072N 6,500) 1D NNOY MOIMNY
YNYAI 0NN NIINY WP WHND 2001 LDMINT LOMN (2002 MPNIA2

Sozialistische Reichspartei Case, 2 BverfGE 1. 56

DDION D PINT RT7 PYD 29 Oy 2391) Y8 NHYA NYO NYAIN NN 'O 57
17 0y ,1993-TmWN DYDY ,DPIVINDIN NPYIY ORIV NTIND

Communist Party Case, 5 BverfGE 85. 58
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L0350 DNIYLN YNPIND LIYNT N2 NLYNN PO DIIONN .TPNPIN
7. M59N DY NNPNPIN NONWIA YTINN PT DPPNN NN

7190 .3

DYDY 1D DPVIPINT TIFD PNVLPIT PNOYY DY NIV DIYIAIND INND
Y2P ,(1978) TI9D NPIN 290 IXP AT PRINY YTIN0N NNDONN PIN .Y
LOIPIITI DNTHINNN MDY DY NP THIDAN MYYND IN P90 IWIN D
2002 MV o2 ©o9990 PINN 9% PPN YNY2 MY DY NIPNI IN
NI NPIPIYN DNIVNY,PIND DINPYN NITO DTPY TIVD NOWNN NONN
v mvan Herri Batasuna moan S pind Yinn NnNsIN DN IWOND
MIVNY ETA »POXIN MI0N PIIN DY VI MR NN Jy0) T
NoVIAN KD NNPXA MY .OXPONIN DN DY IMNNDIY N7 NI
.2002 392 PINN NPINIAPNN ,NPVIND NPIPNA NYPN NYN9N 1172
DIVHN MDY ¥ DX PPN YNDID 19210 MIDAN I YAIP PN

IN 12N DTN NPIDT DY TPNVLIY 1IN ,1PVIPINTI MNIPY NYN9
PN L0V DAY MVNY TITI NIV MNDIOND IV NN
DN YAIP 9N ION MDY 1TH2 MININ MNP DY 12N DYP 1N
YN MHDAN DY NN DY NIRXIND JOY TINDD IWIN DNNY MNPNN
N0 DI PN PIND I WIITAD W OINT I YIIPN PP NN PPN
NYITY N MY . JMDWI SWa P NON JDNINMYI IN J1PMIVN Svwa
DI ,VIPINTI NYNO PAD D30 HYN INVIANI ,NINNY NN NPND
WN 19WNNT DINNNY DINWYI 12090 70N DN .TIDY MM DONPIND
NNANY DXV, MNP 2172 0NN TAX DI ,0INDI97 YN NV IDDIN YAINN
NIINKD NOVHNM ,PIND XINND MDD NIXXIND Dwad NHwHnd Nvpa
TN 9NN 950 DANIN TN YT NYPA DYIN INND .NNT MYYD
OYN VIYNI A DY TNYKH 20910 NI 7DD NN DDA TRDINN

NP THN T DY IVNYINY DX27 DD DY THD) HWNNN NI DY OIPWTIND YN 59
VAYNN N2 NYTO DIAY I2T NV PIAYIY YN NAY DIDYDN NI MDD MTOINI
0 OV I91D NPYDI INVONN PRY NIV WITH LOYNI I YR NNDNINI
.NNTONTY D01 DY D), TNYI DN MND NYNIN PR

Ley De Los Partidos Politicos (1978). 60

PN 9.2 Py 61



THON DY .LOVYNN M2 DI NN JPYN DV 16 D501 (Sala Especial)
MOYPY MYV XNPIND VIVYNT NI NNAD MIYIND TADN ,NYIY PN N
2 nPnpIin DM

oW DINY 217 NN ,NOWNNN DM PIND PPN INKD O»YTIND
NNNXIN DY NIV HOI NYPAA OV LAYN N2 ,VINDIN NHNNN NN
ma VYN 2003 ©IVA 17-2 Herri Batasuna mban 5w pind xinn
NN2ONN MHNTI THPINN DY T MDY ,IYPAY MIYND POV LIYNN
IPLMN YMPY , NPIN Yn525 1w Euskal Herritarrok-1 Batasuna
2 377021 DY PIPA TON DN, NNOANT NIDIVI PN Y2, ININD

DPONTAN I YIAP TN ,ODINDAN MYN NN WHITH VAVYN NI
PINN NILN .DXINN HY NPDIDA NI DY DY IMDN NN DN 1N
INIVN JTPMYT DY NNV D100 IN NPV MPITNN XITO NIPN
DPIND INPOY NNVLIANY ADIYD TITI SVIPINTA PIPIYN DNVIAN NN
aNY ,MMNIND NNOANN X DN ETA 979010 11X D ¥ap vawnin N1
NN YNNND YAV DY WIAXNY ¥TI N2 ¥ NV DTV I THY
0N NIRD 12N DN

P90 ;NNRD DNNONT TIONN NPNPIN-N 272 MDA DY idNNIYL
SV NP DY PIND DY INYD VAN MTINDNN WOIN 1272 NNYL
PPN NMIPID 2D DN MYV .NNXNIDN MM NIYDAD NN PN
MIVI NIMIND MO DPP DY D LOYN A YN ,TPNTN NN
NINN 7PXPID 12NN D 1991 POIPINTN ITOMN DDINDHN DY MDD PV
IPYPY IO

DTN NI'DT7 'D1IYNA |'TA NI 4

D»NHNION MM 910 INNY 1Y DTN ,APYS PVIPINT NI TPPNO
AMTNND 29 SPWn NPNYn MPINLN IPIND .DXPIN DXVLIPINT-IVIN

YNPIND VOWNN N2 DY NP IPHYN LAYNIN NP DY TNPHN 22T XD DIV W 62
V.E. Comella, “The w7 79902 2807 7NN Y 1aNINY . »mooNi NN 910ad
New Regulation of Political Parties in Spain, and the Decision to Outlaw
133 my 23 nayn 9y5 Batasuna’, In Militant Democracy

Tribbunal Supremo, Sala Especial Art. 61 L.O.P.J. Autos acumulados 63
WMNM MIWYIN PINDN TN 17.3.2003-2 Mnd) NvINNN) nums. 6/2002 y 7/2002
(27.3.2003 X
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NOOYO  TIDN NPINYD PVLIPIVTN NYAVY ,NNPNIDNY ,NPIDAIIN DY
IPINA MIN¥N DNO9N NDIDAD YPINN DDIAN “.NVIAVN MINNDXYIY PIND
D YW NIPIND 68.4 PYD .PPNVN

DYAY»NN XN P XD NNDAN DY MNIYIY DINPN , IO 200N
MNIPY , DTN NPT ,ANINDY APTHN MNOY ,NPTHN NMINNDSY DY
1792199 5Y MNIPY IN TPNIND NN ,PINa POV PNYN
POLNY NTNIVHN IWYND TOPN XY VAN GN .PVLIPINT-TINN
NMLVLPIT OY IN 172N NNNX NXIAP DY IN YNIIN THYN DY NVLIOYH

5NN NNN PIDO NNIVHY IN ,NIY NN DI2

MINND NPIND LOVN NAD MINDN NN PRIYN NPIND 69.4 PYD
MW DV TP NN MIDANT YD RN MY INND P ,7M0aN PI1Poa Dy
oY .ANINNIY INMWYNI INIIYI DD SNPIND LIVYNT N “ON PN
DTN DI IOYPNN PTN A 719 MYSNNI PYND IWAN INVINND
YNYO MIo9NN YWUNT DY MODIN 9N MMITOM DI — 127097 MINIIN
MPINI — NPTHN ININD AV NIV ,NINK MHIDONI NNYT T'PINa
7 79902 NYDAN MNIIND INY MMTY ,INIWI NN N
SV TIXOMIY PINT MIANTHIN MLIN) ,APIN NMINNT ION MINND
DNNN,NITHI YN DIND MDD DY PN PIND E.NPYVIND NOMN
D»PY MY Yo PINN Y2IN ,NPINNT MNIPYY DXNNA .AMNNINND
MINNY DVPA DN 7, MVIPINTD NHNI TIDY NINON WIHY
2wab N2»N MSNN LNP D190 NYNDIN DY NP 70 Np10119n

nx s (Constitution of the Republic of Turkey) mpon npind 2 eyo 64
,30,28 ,26,25,22,14,10 ,4 DYDY NTPN DX INT .OMIPOND YD MNIPY
oIV ,139 ,138 ,79 ,37 ,9 DYOYD ;0TN NMOH ,NPVING NMND DIV |31
VYAV MINNDNYD

.NPINY 68.4 PYD 65

NPIND 69.6 PYD 66

(12N2) DV NN DV XONIY PIND (1)107 ,103 DDYDI NPIND 69.8 PYD 67

PIND YYD DN .4 DI (MPVII NIDAN DY TPIONID PIN) 2820 190N PN 68
DTN DM OPNRD PTN DA DY PTN OPDIT TPININT KINAY IWAN OOV

DOIPIT NN NPNYH DIV MIDNN DY D NDNR KW NNY NN PIND 78 PYD 69
TOMND MDANN MDY NN DIRNND N12IN DOPN 93 PYD

NMPN VWM PIND DY MDD DNV DOYDP PN 83-79 DMYD 70

86 PYD NI 71



,YNNY NP0 ,MY9NT P1PO MIVARD N9WNI VN MNIPYD ORNNA
2,012 NPNDA DXTRW MVLINN X PIINNN MDY

PNV M2 PIPA DY SNPIND LAYNN M2 VYN 1991 MVA
YSNN THD DY ,MDOYaI NONN DIV IPNY N DA IIPVDINIPN
P02 VAYNN N2 2. PINN IVARNDY Y9I NNV DY THNDNY 1OV NIPDM
NIMD — VYN T NYTO — THONN YNNIV T2 D) INVINN NN
YTD DN WY MDY ,NNYTI NP PO DOTNIN IO MIAX»IN
YN ININD MTNN DY) 17NN DY DHPONINVIION NMNOY DY DOND
TONONN,PTN DA DT DNMIDD INPND PTN NAY DY PTD PO DY
oY MNP NNN ,MITINDNN YN 272 PPN MINND 11 PyD Dy
" AMN SVIY ,NVYNIN

(TPVDNIMPN...TIZANTYY TNDN DY NNYIA >T PN 2D NPT M2
71902 7225 MADN NPYNN NPNI TTYNI IRTY,MID N2y NNNY T
1NN 9272 MYV N .TPPNIVY NI IANNND NPPTH DTPY MDD
MODNMNN ¥ DN YD VIYNN N YAP ,PPNVN ININD NP9 NNOTID
DNIY DTPO PO I YNNI PR ONIN ,OYI DXTNID MHIDoNN ysna
THDANM 3 PN YINT ,NAITN DWW DPTIND N ITNPH AP
DTPY NONY 7PLIPIVTI DIVY I MTNIN 7PYAN PINAD NNNN
T2 ,N912° APN ,NPTHN DY NHY ITO DYY DY DY OONDN PN DY
DYIYIANI DI PTN N2 .00 DY Ny »ad Ny Nnnd T DA yap
TN, IMON MDY INDN WY DYDY 1PMINSI MIDINN YINDNY
P00 DIV NN ,NNRPN INKD DINAD DD IPNY 1N MDY NP
.D>7271 9 PN ION YD MIPONY DDA PRI DIVaD

70N PY1Pa DY YNPIND LAVYNN N VONN 1992 MIVA
SV PIAT DY LAY M THNDN PPN /NPNVN MVLDIIONINIDN

101 pyo 72

JTPODINN /IPODNMP’ DY DY 729N TONN XY I ¥ PIiNd (3)96 Pyo 73
IN DI L,YT N9V, DT DY DY OY IN TPODIONINID DIPXY /IOIPINTD /TPODVY
NN

nodnna Case of the United Communist Party of Turkey v. Turkey 19392/92 74
http://www.echr. :2 X1815 IWar P10 12 DY PTNHOPDI I NN .30.1.1998 DYN
coe.int/Eng/Judgments.htm

TN POaY 57 Pyo 0V 75
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PIMDT IN WANDY TN NIAND TNIN DY NN DOPDIIN MDA
607 NVONN D HVXA YNPNRN PTN N .NPVINN

090N Y2 TN, OPONDA XOD DPVIPIDT PN I WONTH PTH M2
22PN IR ,DPI PPNV DY NNPITH DY AWH NN INRY NPYHY NP
DXV DNPYN MYT DY D) DN DHONDIN .NDPDAD NDY NPN ,NTINI
2ORT TINNY INIVYI MNN TIND MYIYHD DPOIPNTN ,DINNN
ND 0277 VIPID NIMND DY NPHN DI NN KD NPV MHDINN NNOIPI
T MOYNA PN IRVLN DIW MDD PIAD NPT PRI, NPVLIPINT
DNV TPYA YNDN

TPV TPVLIPINTI MPNN MDD DN NYNIND DT INSIN
MoONN MONMNN SWA PNPINND LAYNN N NNNNA 1993 MV NPNO 1
PANND DM NN ,DNXY NITIND ONIIN RIVTI DIND ORI DXTNID
INDSY DY

191 7 Dann PIPaY DIPN PN KD D W YaAP 9PN PTN M
992 190 N MNIOND NN NN MNNIYD DYTNIN PIANNDI N1PHN
AWHNN IPRY OVIDIG DV ITO TPV IHVING NYIIT NON ,PVIPINTD
TPVIPITN XD Y NN PN DPNINN NPTHRN NI MNIPY DY
92 YAIp PTN M2

...It1is of the essence of democracy to allow diverse political
projects to be proposed and debated, even those that call
into question the way a State is currently organised, provided
that they do not harm democracy itself...”

PIN a 7,0mT onyon npme (HEP) rmnunyn nTayn moon!
NIPY P MM >3 N9 PTA POON 2.009NNN IR TON 1V INPNN

ovn nvHNNa Case of the Socialist Party and Others v. Turkey 21237/93 76
.25.5.1998

Case of Freedom and Democracy Party (OZDEP) v. Turkey 23885/94 77
.8.12.1999 DY»n NLONNA

41 npoo DY 78

1129 DNMIND TATI G0N NPPINY .14.7.1993 DPN >NPINN LOVYNN A NVINNA 79
N2V DOYOVND PANND NV NIN NIVNY — 29NN ST DY MUY — YIOUH
.D>TINMON

Case of Yazar, Karatas, Akosy, and the People’s 22723 22724 ,22725/93 80
NN MYLY NI .9.4.2002 oV NVONNA Labour Party (HEP) v. Turkey



ADYTNID MINAZY NI) MIV PIIN DY PINILNY PAY MDIND DY TIDWN
DN PN DNT T D2 MYaNN DY NNDIDS NNSYIVI NIPYT8N NON
NN DT DN MANN SW HMNIPY .NION DOPN NN MDOND
NN DY 2190 INHN WIDNID W TN, DINTHM VWD DY IO 1IN
NNONN PN NINIPYL )T DIRXIN TITOY ,NIDOON MYNNY 1ON MNIPY
VAYNN NP2 NN (DEP) /1o InTn mvany pnya 2o09pmTn Mmnn
JIPNNYN NTIAYN M2’ DY NIIT NIOWNNI ,MIDNN PINA DY SNPINGD
IYINY TN DDIDN I1IYYD MO 1IN I PI MDY A Pa
DNHYIND YTNIN VIWNT NIV DIV TIT NI NIV D N PIAND
Y2 OVIPIY OYNNNI NMIVIONI YIDYW TTIVA NID D) NPDINDD PIMPONY
NYI PNT YNIIN TN DPPNN I YaAPI 1Y X¥NND DXIDN YNPND PTN
DY .DM”2Y9 YN DTN INMINX T VI ,INPND MNND 11 Pyo
8 NPNTN I0IN2 NP NI TYN 19V, 70900 PIP NN PYTNNY 792 PN DNY
Mmoo’ DY 1Y M PPNV NMNDN PIVO DY INPI VAN NIPHNN
TTONY MHIRODN MIvaN XN NN Man .(Refah) 'mrpavn nnnan
N SYTHN DXAVINN 190N MO NNIT 1995 MPNI2 L1983 mva
MY DIVONIP NOWNN YR (450 7NN 158) »p1vn VINDINI
;M9 NN PIYY WP YNPIND LAY N1AD OYHHIN YAINN M 1997
PPNV OV INDINN NONIN DY DPN NN MIDNM I YIAP LAVYNN PN
DYPI2N MIDANN 12NN 19 2 LAV A YAP G0N AP Pa by NNIM
DYTPAN NONY DIMIY TON) ,0INJIY 1IN IV PYNNY VI ND
PTND 1IN MV 2901, MINN NNYONI DIIIT
NN DD PN 1Y ,M0NT NTHY NNNTIONVRM PTH M2AD 1717192
DINY YNVPIND M YD DN PTN N EoNPINN LIV M NTVY

,729N 1IN DY DIINT NNPIAN 272722 XN PTN MPA, NIVN DY NPDIVNDD
.7V NMINY NN DIVN PN

45 Npoa 0w 81

.57-55 MNpPDS .0V 82

Case of Dicle for the Democratic Party (DEP) of Turkey v. Turkey 25141/94 83
NAVA ,71PNVY XINHD 1IN IIYWD MMM 17N 1927 .10.12.2002 DPH NVINNA
NN PTN DA .PPNVI NPYNINDD MDY INYN IONY DNIP 192, 1HIPNV NPNRY
STIND TI0Y NI NI TPINIVIDA YAV INIXIVIS I

.16.1.1998 DN NPINN LAVYNN M NVONN 84

Case of Refah Partisi (Prosperity Party) and Others v. Turkey 41340/98 85
.13.2.2003 DYN 39 111 ,31.7.2001 OVN NVONNA
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YWY I DMVIPINT-OVIN NNPYI NYIN ¥ DN I THON NMIDINN DY
N DT MYNIND 1IDDN DN TNV NN ,0NNYINY N>aNY INIDa
DN NPTHN YITTY PN I IYAIPA DPMIINDN DY) YOND PTH MY
ANND MO0 DPP DNINA TN W TN, WNNNN N0V Ty NY>09N DY
110 12719 Refah bv mombivon »a xxn p1n ma . noman nip>1a
PTN DY DDIAND POIY NPX NI NNV NN DNVITH YD AW
DMNIPY DY 2WHNN ION IODND PTN L, PTH A NYT 49Y 050N
nx M7 N»X Refah »o p1n ma xxm 7y ¥.popmTn by 1o
M N PTN I MPON NN MMV MWD TN NI YIDIYD

;020N PTN N2 ErmvIpnT NN YN NPIP

...a political party may promote a change in the law or the
legal and constitutional structures of the State on two
conditions: firstly, the means used to that end must be legal
and democratic; secondly, the change proposed must itself
be compatible with fundamental democratic principles.*

N9 PN DNMP NI I YNIP PTN 1A 05N DININN MDWO 91933
SPOIPITI MNIPY PPAY O1NT OPIDIN DI 29 DY NOIST MO P
DYP Y NI DIV YDAV PINNDI NPTHN TPAN NN WITH PTN M3
702 0NN L,PTN A DYTOY [, PRON ;MNY MDam NN ,mnT
0 VIAPINT 193N MDD NN

D' .5

12709 9557 PN ,JA8Y2 MINVIANT MODIANN ,MP>DINT NPVLIPNT
PO MDY NPLIPINTI NDAIPH NPIPNN NN N1IIY 19X .11
MODY N2 YWY MPTND GMYNN DIVINVIN NLOY DY NMPN 1YY
VIDOY DY 1IN DPPA NYN9 DY MDDIAND NI MLYY NIN NIV

.13.2.2003 TINDN PTN POY 102 NP 86
123 ppoo 0w 87

2295 51 1Y XY 88

.13.2.2003 INDN PTN PO 98 NPDY 89
.91 Npoa ,ov 90



DYINN MPTHI PN .DIPTAN DY YDIPINTI NN NIV DY) NINYONI
PPNV JY NNPNIDN DY NNNN IAY OITINN VDN PONIYIT PTD NIDIN
LNnon 1Y NDAN DY NDY OVIPINTI NIVYN DY NNN NON

O PVLIPINT MDA DTN MNND YNPND PTN N2 NTNY 19D
DN D) NPIYNNA NPNVY )1 DX D) — NPVIDIY MIVN DY Y NN PTN
MIID — NIV NMIN DIXY NPTHRN 1IN DN MNNIND D
DNYIP LTI DY PANNDDY DINY NITIND NI ININD VIYINI VIVINI NN
NOVPN MMMV DIYINNIY T2521,19709 NIPY NNIND 191D XD NPYD
DY NAY»NN OTPY NYPIAN MNNY 1I0NNYY ,D»VIPINTY DOPIN
POVIPTH MO

.D»NTN DY NINNN ONIWY NI 127097 NINNIND DN NPT
PP MDANT NPDY PPNV NIINA NN DX WD HNIVI DINN
Mo N2Y09 02N 27292 YNNI NMHIDANN MV TAD DY D) MIVAIRIN
N7 PYD ;00793 132N DY TPXPID MPVN PN DN NIPIPO N
N2ANT DY MDY TYNN NN IWANA) TAD2 MIPNII MANDYN YN
12NN YONIWN PTN NPNAD NYI 1)

125,123 95 66 MNpPDY 0V 91
NNNIN NMIYIF NON DT PYD DY D) ,DNT DY .DN29NN PIND 5 PYD MNNN A 92
N7 PYOO 112
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7' 1

DIDOYWA N2ID9T T NOXNNND DY) LAYNN N3 VPN T 13223 NION INN
N2Y9NN MVIPNTY NDANN 292) ,INDNY M DY IMYN NIND
13923 DOON DTN 2N NI DTAND NPP NN D1 NOYW MY
PPINKD 1990 MO .APTHN OYP NDOOW DY 2302 999 N25N NN T
SV AIPT PDAN NNY I MWHY DY T PO WYN 12 13T DD
NN T80 NHY 25NN DAN NXN NPPNN Y9, (N IININD) LIV
12V ,1T YYN NNNIDN TN DY X7 PYD NPYPN MNP 21099 NIdn
NNYINNY MVIND NTYND NMPIN 1209 MINDI, NN NI MDY
NOWIN YAP N7 PYD NPYPNY 921Y .NDII DN 12T 29 DY DNSPH N2
DMIPYY "9 N7 PYD NOYan TNNY DN DIy 111113293 NoON2 Y
2O DY ISMIN, MDY DIDD MIYINT NN TIND DIOINNNT ION

AANYA 1Y PTN PO 111 ,DN)YN TONNI PMPID VOV

MIVHTY .IDPWIN HY NPLIPKIITI NPT MIVN HN NN IO e
vNN DY Pap NImn XD MPNIAL PVNND DIIN DOYYN
TV I NPNY 0OY PUIN7 PYDa] NYNND I MNON YA
2TV 93 DIy DAL NWI KDY 1DOWIN DY VDY NN
YPNT 0N NV I WY NYYNI TN DPID PIY ,D0wyN1
T n0wAN SY NMIN/m NN DY VLYY

SYan NMYYINY TNX ¥ DLIIND P9IN NIVYI MIVHNI T PN e
YT NDY,MIVN DNINN NPND MDYAN DY Enon vindn Jwnd
7. TN00 MDY9a

279 my 11y 93

196 my |I1 9%y 94

.187 my ,DY /YNNWN NN DY DY NN W DY Ip 95

94 Y MNT ;68 DY ,)NI-)I12DIVY ;26 ,18-17 'Y ,pI2,12 NI YO [ NINVA 96
110 7y 9 ;105 my ,Poan

.ov ,0v 97

DAY 1XNY NIYIITH YD) 1T VLINONIY IR 110 DY "D 94 Iy NNT DY 98
JTIVYNN DYDY IN NIVNRN YINND SYSNN NI MPNI MTTINNNTY I 132932

.68 1Y )12-)12070V ;99-98 DY [, NNT ;18-17 Y ,PI2 V0 [, NINVA 99



100 nnsy NN MNNIPI NN NI OITO NIAD NI MOYON e
LDYYyNYN TN MM, MYIDUN Drno NPRIN DY e

DIV JNNIY MDYND DYITIN DININ NINWA 1PIYa PT0 pooa
NYTO .0MPYNN DIIMANNI MTPRNN TIND,MDOYNN NNX D20 NNSNIN
PYDY NI DINXHD WIPY MOIPINT DOXTINY NN NN ¥ P2 NOVIN
W)TN 1N2-)12070V DLV 12.9N2X11 NINAD TID MDA YN N7
NYY092 VD) VN DDA WNNWND v, TID NMDTA NYN9N Dva 1)
NN2 YOI NYDIP NWNT NV P PINK XX PI (NDOPWIIN THYIN
DYNYINN DOWYN PIY TI,N27091 MDY NXNNNI 198 TIPNT NN
NYAND DMWY P NPTNN DY TIDM 1Dy DY DWW HHyNvn TN 191N
2YNNNY LAV N2 DY INMIDIA NVINN GOV DN TID> 112 Dad
DN MPNIAN NTYY 292 NDPDAY DOTHYIND DY MPNAN MINNNI
TN NPRIN NIDHNA INYDNN POD Y D yapy Ty P .ommTyd
106 myPNA2 D THYIN DROWI DY MDDV NYIND T P12 WIINND

N2Y09ND MYINON NNVINT NPIIIVIT N3N N TNIPY N MO
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be realized. This condition should be applied also in the
framework of disqualification concerning the existence of the
state as a democracy. Only a racist party platform or one that
negates the state’s right to exist would justify disqualification
by virtue of its platform and activities, without any additional
test of likelihood.

Finally, the ground for disqualification based on support for
armed struggle by a terrorist organization or a hostile state should
be deleted, because of the difficulties involved in defining the
terms “terrorist organization” and “support” and because this
ground for disqualification is already covered by the ground
related to endangerment of the state.

The power to disqualify should not be in the hands of a
political body, and it is fitting that this power be in the hands of
a judicial body. However, so long as the power is held by the
Central Elections Committee, the Court’s supervisory power
must be broad, so as to enable a substantive examination of
the Committee’s decisions. The Court itself must retain its
restrictive approach to grounds for disqualification, and ratify
disqualification only in extreme cases. It should also refrain
from hostile rhetoric towards any list or candidate which has
not been disqualified.



disqualifications, however, in relatively young democracies that
have experienced a period of authoritarian rule. A common
denominator among those countries is the type of grounds for
disqualification — these include threats to the adoption of a
platform seeking to inflict damage on the state’s existence, or
support for the use of violence, and for damage to the democratic
nature of the regime. There is no analogy in these countries to
the aspect of Israeli law which allows for disqualification based
on opposition to the country’s Jewish character.

The position of the European Court of Human Rights is that
public debate of political goals is inherent in the nature of
democracy, even if these goals are disputed and even if the
debated goals challenge the structure and character of the
existing state; the goals which may be debated include a
recognition of a national minority which is entitled to self-
determination and to carry on a struggle to achieve it. A call for
fundamental change in the nature of the state cannot be
considered a ground for disqualification from the political
process, as long as the means are legal and democratic, and
provided that the goals that a party wishes to promote are
consistent with basic democracy.

Disqualification should only be implemented in extreme
cases, because it inflicts damage on the democratic process and
on the totality of the candidates’ rights.

We believe that the disqualification of candidates’ lists is
justified only when it protects against danger to the state or the
democratic regime or against racism. The ground for
disqualification based on the negation of Israel’s existence as a
Jewish state should be removed, since it is inconsistent with
the democratic nature of the state, inhibits free discussion
regarding the question of the identity of the State of Israel and
can offend Israel’s Arab citizens. So long as this ground remains
in place, a list should be disqualified only if there is a real
possibility that the threat to the Jewish nature of the state could
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of the Arab Balad list and against the disqualification of its
Knesset members, Azmi Bishara and Ahmed Tibi. It also ruled,
by a majority vote, against the disqualification of Baruch Marzel,
who had in the past been a leader of the Kach movement.

This paper presents the principal constitutional questions
regarding the issue of the disqualification of lists, together with
a discussion of the existing law and the desirable law. Beginning
with the Neiman I case (1984) and continuing through its
decision in the Bishara case (2003), the Court has been taking
a restrictive approach regarding the disqualification of lists,
while focusing on the core characteristics of each ground for
disqualification. The Court has held that intentions of a political
character that are purely theoretical are insufficient for
disqualification. To be disqualified, the candidates’ list must
repeatadly be seen to work towards the realization of its goals
the strength of which are given serious and extremist expression.
The evidence of the constitutional purposes must be clear,
persuasive and unequivocal.

Nevertheless, the Court has not demonstrated consistency or
decisiveness in its restrictive approach towards disqualifications.
The Court refrained from applying a test of actual risk (of the
list achieving its purposes); several of the judges in the Bishara
case were satisfied with examining the purposes of his list and
they gave the term “actions” a very broad definition; several of
the judges did not examine each ground for disqualification
separately but combined the various grounds in a manner that
left unclear the question of whether the required standard of proof
had been met regarding each individual ground. Most of the
judges saw nothing wrong with relying on secret evidence
presented in camera.

A comparison to other legal systems shows that in the older
democracies, which are well-established and self-confident,
there is generally no concept of value-based disqualifications,
either of candidates or of political parties. There are such



Summary
Disqualification of Lists
by Prof. Mordechai Kremnitzer

The subject of this position paper is the disqualification of lists
and of candidates who seek to be elected in a democratic process.
The grounds given for such disqualification are anchored on
value-based positions held by these lists and candidates which
endanger the existence of the state or its fundamental values.
This is a constitutional issue of the highest degree of importance;
at its core is a frontal conflict between democratic values and
political freedoms — a conflict between the right to vote and to
be elected, versus the right of a society to protect itself against
existential and other threats.

A candidates’ list was disqualified for the first time in Israel,
in 1965 in the context of the Yardor case. In 1984, in the Neiman
I case, the Supreme Court approved the participation of two
left- and right-wing extremist parties by determining that only
an allegation regarding a party’s negation of the State of Israel’s
existence could lead to the disqualification of its candidates’
list. In response, the Knesset enacted section 7a to Basic Law:
The Knesset, which established grounds for disqualification. It
was by virtue of this section that the Kach party and the parties
that followed it were disqualified. The section was amended in
2002. Some of the grounds for disqualification were changed,
and the amendment also allowed for the disqualification of an
individual candidate. Today the grounds for disqualification
consist of a party’s or a candidate’s negation of the existence of
the State of Israel as a Jewish and democratic state, incitement
to racism or support of an armed struggle against the State of
Israel by a hostile state or a terrorist organization. In 2003, a
majority of the Supreme Court ruled against the disqualification
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