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»Democracy is government with the consent of the governed--that is,
of all the citizens of the state considered as equal men and women with
the same rights and obligations. But there is no such thing as unanimous
consent in democratic states, no General Will of all the citizens; instead
there are on-going discussions and debates and then a political process
that ends, but only temporarily, with a decision supported by a majority

of the citizens.

No majority, however, not even a large majority, can do whatever it
wants; democratic decision-making is constrained by the requirements

of democracy itself, by the need for continuing discussion among equal
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citizens with, again, the same rights and obligations. All majorities are
temporary, and so they must act in accordance with rules designed to
make sure that the discussions don’t stop. These rules take the form of
rights: the right of opposition, the right of assembly, the rights of free
speech and a free press, and the right of all the citizens to be free from
arbitrary arrest or any unreasonable or unlawful interference in their
personal lives, their employment, or their nonviolent political activity.
These rights require interpretation and enforcement. In democratic
governments, this twofold requirement is met by an independent
judiciary.»
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“10. The Constituent Assembly of each State shall draft a democratic
constitution for its State and choose a provisional government to succeed
the Provisional Council of Government appointed by the Commission. The
Constitutions of the States shall embody Chapters 1 and 2 of the
Declaration provided for in section C below and include, inter alia,

provisions for:

1. Establishing in each State a legislative body elected by
universal suffrage and by secret ballot on the basis of
proportional representation, and an executive body responsible

to the legislature;

2. Settling all international disputes in which the State may be
involved by peaceful means in such a manner that international

peace and security, and justice, are not endangered;

3. Accepting the obligation of the State to refrain in its



international relations from the threat or use of force against the
territorial integrity or political independence of any State, or in
any other manner inconsistent with the purpose of the United

Nations;

4. Guaranteeing to all persons equal and non-discriminatory rights
in civil, political, economic and religious matters and the
enjoyment of human rights and fundamental freedoms,
including freedom of religion, language, speech and

publication, education, assembly and association;

5. Preserving freedom of transit and visit for all residents and
citizens of the other State in Palestine and the City of Jerusalem,
subject to considerations of national security, provided that

each State shall control residence within its borders.”
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“When I use a word,” Humpty Dumpty said in rather a scornful tone, “it

means just what | choose it to mean, neither more nor less.”

“The question is,” said Alice, “whether you can make words mean so

many different things.”

“The question is,” said Humpty Dumpty, “which is to be master — that’s
all.”
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bureaucrat. Where discretion is Absolute, man has always suffered.
Absolute discretion is a ruthless master. It is more destructive of freedom
than any of man’s other inventions .” (United States v Wunderlich 101, at [
10] (1951))
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Ouster -2 NPOYY MLNINN NPIOON NPNA 7PN NIN MIVN VIV TNKD DORNND NP
DY Y N1TT MIVY T35 DIDNY NYNINIT 1 TN ¥ NTNYN clauses

Anisminic Ltd v Foreign Compensation N1 60-0 nIwn 0NN WP PT PO
PYO HY IMYNYN DN NORYD TY TRy NPT pooa .Commission [1969] 2 AC 147
Foreign — »5n»n Y9290 5¥ NVONN Yy MVIMY NP YNNI TYNY NPPPNI DIDN

.Compensation Commission

NN DDIND PYDN DY T2INN ITNMYNNINIY NIVID TIT2 PRHY ININ VPY DX TNON M2
9312090 1NN IMOND MM MTPHNN MYSNNI

.Ouster Clauses Y¥ NPNPIND NYNYA 91721 ¥N9N 19IN NPDY 9N NININD NPPDS

"Y1 poyw R (Evans) v Attorney General [2015] UKSC 21, [2015] AC 1787 yya,7o
;9NN DY DY, 0NN TOIN,INYN WIP DY MIANOINN NYN YN YHDON YAINH DY
)2 TRYY 0 MDY PYNI YINY MYSHND ,DIMIN NPYND NN IDNINN 9NNV INKD

D PYYN VOVYNN M YaP

“Evans is a case in point. By a 5-2 majority, the Supreme Court held that
the Attorney General had acted unlawfully by using his veto power so as
to override the Upper Tribunal’s order that the correspondence between
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Ministers and the Prince of Wales be released. The majority was itself
divided as to the basis on which this conclusion should be reached, the
plurality, consisting of Lords Neuberger, Reed and Kerr, adopting a
highly constitutionalised approach to their construction of the veto
provision in the Freedom of Information Act 2000. They said that reading
that provision as the Attorney General preferred, thus enabling him “to
overrule a decision of the judiciary merely because he does not agree with
it”, “would cut across two constitutional principles which are also
fundamental components of the rule of law”. First, “it is a basic principle
that a decision of a court is binding as between the parties, and cannot be
ignored or set aside by anyone, including (indeed it may fairly be said,
least of all) the executive”. Second, “it is also fundamental to the rule of
law that decisions and actions of the executive are, subject to necessary
well established exceptions (such as declarations of war), and jealously
scrutinised statutory exceptions, reviewable by the court”. The plurality
concluded that the Attorney General’s preferred interpretation of the veto
power “flouts the first principle and stands the second principle on its
head”: an interpretation the plurality was unprepared to support, such a
“remarkable” situation being possible only if Parliament has used

2999

“crystal clear” language — which, said the plurality, it had not.

Mark Elliott, Through the Looking-Glass? Ouster Clauses, Statutory
Interpretation and the British Constitution, Legal Studies Research Paper
Series, University of Cambridge, 2018.

VINYIAN YD NISTY NPIDA DID DY MPONY WHINY 111 ¥ 1NN yp Mark Elliott /oy .71
: Ouster clause y12pY MPNPIN NMPNIN 9157 K

“However, unlike Anisminic, contemporary judgments such as Evans
and Unison must (or at least can) be read in the light of a distinct but
related line of judicial thinking: one that explicitly contemplates
characterising ouster not merely as something that Parliament is to be
assumed to be unlikely to intend, thereby legitimising highly robust
interpretation, but as something of which Parliament is constitutionally

incapable.”
1Y IMNA NYON NPPaY Moan Mark Elliott 19y79 .72

» Those implications are substantial when it comes to ouster. Indeed,
Laws LJ has spelled out those implications not only from the lectern but
also from the Bench, stating in R (A) v Director of Establishments of the
Security Service that: “It is elementary that any attempt to oust altogether
the High Court’s supervisory jurisdiction over public authorities is



repugnant to the constitution.” And in R (Cart) v Upper Tribunal, Laws
LJ went on to say that the susceptibility of statutory text to judicial
interpretation is non-negotiable, while suggesting that this “is not a denial
of legislative sovereignty, but an affirmation of it”. This followed
because legislation “would become muddied and unclear” unless its
meaning continued to be curated by independent courts, the role of such
courts thus being imperative to the effectiveness of legislation. To deny
courts their interpretive role would thus be to deny Parliament its capacity
to enact effective legislation. “

INRNNY 29D ,1PNDY IONONN DXTNON M2 OVMWN PON 1A Jackson 1»Iya PT0 PO D) .73
:ynna Elliott 19119 NNy

“But the underlying concerns raised by the Government’s attempt to
enact such a clause remained fresh in the Law Lords’ minds when
Jackson was decided, prompting a number of dicta that were striking in
their apparent repudiation of constitutional orthodoxy. Lord Steyn, for
instance, said that the “classic account given by Dicey of the doctrine of
the supremacy of Parliament, pure and absolute as it was, can now be seen
to be out of place in the modern United Kingdom”, and that “[iln
exceptional circumstances involving an attempt to abolish judicial
review or the ordinary role of the courts, [judges] ... may have to consider
whether this is constitutional fundamental which even a sovereign
Parliament acting at the behest of a complaisant House of Commons
cannot abolish”. Lord Hope, meanwhile, said that “[t]he rule of law
enforced by the courts is the ultimate controlling factor on which our
constitution is based” and that “the courts have a part to play in defining
the limits of Parliament’s legislative sovereignty”. And Baroness Hale
said that: “The courts will treat with particular suspicion (and might even
reject) any attempt to subvert the rule of law by removing governmental
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action affecting the rights of the individual from all judicial scrutiny.
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Y. Roznai, Unconstitutional Constitutional Amendments, The Limits of
Amendment Powers. OUP, 2017 (7Nt —\onY)
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(Basic npnn Hv r0 020 Mann NIIVPIT NNDN YIAP ITIN DY IPOYN VavHN A 106

NVNMYN MYIN Y TIDN NPIDND IN MINNIYA YN NN > (Structure Doctrine
PN PO NDNIA 1973 MV NHYRIY NYAPI NPIND DY YDI0IN NN NPIVPIT .IDDI

.Kesavananda Bharati v. State of Kerala (1973) 4 SCC 225

VAYNN N1 1D NYIAPY NPIND DR NNV PPINKN DY MDY M) NN IPILVYTH 107
PT POS NNDNA .NPIND DY YDDIN MANA OOYNON NPIND DNPIN D10 THON

SV HDYDN NN Y YD 1D DXANN 1PN NNNNI NI NNV NYaP) XY Kesavananda

NN L(PTN POAY 292 my) S.M. Sikri vV.WN NITIN YV POYN VIVNN NP2 NOWI .NPIND
T2 NYIVPITN

“The basic structure may be said to consist of the following features: (i)
supremacy of the Constitution, (ii) Republican and democratic form of
government, (iii) Secular character of the Constitution, (iv) Separation of

powers between the legislature, the executive and the judiciary, (v) Federal



structure of the Constitution. The above structure is built on the basic
foundation, i.e. the dignity and freedom of the individual. This is of supreme

importance. This cannot by any form of amendment be destroyed.”
M VYA .INDN MPK NDWIN 2D 1NN DD DIOINAND 190N DO DOVNY 108

Appointment of Judges to the Supreme Court of India, (A. Sengupta, R. Sharma),
Oxford University Press, 2018, p. 110.(77n9w) n0amo” —191)

YT DY NOYAIN YDY02N MANN NMIVPIT .D>IY 100-1D NOYND MPIN PTNN NN 109
NVAMD DN NPPO I ,D¥MINND OMPN 190N dXNPIN PPXN NDPDAY DDA LIVNN N42
111y,

Woyn vawnn ma yap IR, Coelho (Dead) By Lrs v. State of Tamil Nadu y»ya  .110
DINNDY NIPYINY NPIN NN DIVIAD D) NN YDIDAN NMHANN NIIVPIT ¥ TN DV
1 VOVYNN N HY VIPWYN MOND

“The jurisdiction conferred on this Court by Article 32 is an important
and integral part of the basic structure of the Constitution of India and
no act of Parliament can abrogate it or take it away except by way of
impermissible erosion of fundamental principles of the constitutional
scheme are settled propositions of Indian jurisprudence [see Fertilizer
Corporation Kamgar Union (Regd.), Sindri & Ors. v. Union of India and
Ors.[(1981) 1 SCC 568], State of Rajasthan v. Union of India & Ors.
[(1977) 3 SCC592], M. Krishna Swami v. Union of India & Ors. [(1992)
4 SCC 605], Daryao & Ors. v. The State of U.P. & Ors. [(1962) 1 SCR
574] and L. Chandra Kumar (supra). In S.R. Bommai & Ors. v. Union
of India & Ors. [(1994) 3 SCC 1] it was reiterated that the judicial review
is a basic feature of the Constitution and that the power of judicial review
is a constituent power that cannot be abrogated by judicial process of
interpretation. It is a cardinal principle of our Constitution that no one
can claim to be the sole judge of the power given under the Constitution
and that its actions are within the confines of the powers given by the
Constitution. It is the duty of this Court to uphold the constitutional
values and enforce constitutional limitations as the ultimate interpreter
of the Constitution.”
I.R. Coelho by LR V. State Of Tamil Nadu, AIR 2007 SC 861 (11.1.2007)
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“On the other hand, the Federal Court in Semenyih Jaya also stated that
‘it is clear to us that the amendment had the effect of undermining the
judicial power of the Judiciary’ and that it impinges upon the doctrine of
separation of powers and the independence of the judiciary. The Court
further stated that the removal of judicial power from the inherent
jurisdiction of the judiciary meant that the institution was ‘effectively
suborned to Parliament, with the implication that Parliament became
sovereign’. It then followed up with a discussion alluding to the basic
features doctrine, but never clearly stated that it was adopting the
doctrine. The Court then stated that Parliament does not have the power
to amend the Federal Constitution to the effect of undermining the
doctrine of separation of powers and the independence of the judiciary,
which it identified as ‘features’ of the Federal Constitution. The closest
the Court got to endorsing the basic structure doctrine is when it stated
that judicial power, judicial independence, and the separation of powers
are ‘as critical as they are sacrosanct’ in the Malaysian constitutional

framework.”

Jaclyn L. NEO, Contextual Approach to Unconstitutional Constitutional
Amendments: Judicial Power and the Basic Structure Doctrine in Malaysia,
Asian Journal of Comparative Law, 15 (2020), 69-94.

YINPN VIYN NIIYN N ,NINA D) 1IN NVIVY NNPIA DIDNY 1M ONN NONYN 113
:11POTI NN OV DTN 2NN NNON .INP2 NMON

“In the past, there have been debates in France and among foreign
commentators about whether the right to challenge an administrative
decision could be excluded by the legislator. The current position is
neatly summarised by the editors of Grands Arre’ts:

Under the double influence of the increasing place of international agree-
ments in domestic law and the expansion of constitutional review of laws
exercised by the Conseil constitutionnel, it seems possible to assert that
a legislative provision which sought to remove an administrative
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decision from all judicial control would clash both with the international
norm as well as with the constitutional norm.

That remark is made as a comment to a decision of 1950, Dame Lamotte,
in which a Vichy Law of 1943 provided that the decision to award a
unilateral concession, a sort of licence, could not be challenged by any
administrative or judicial means.61 All the same, the Conseil d’Etat
allowed a challenge by a landowner against a decision to grant a
concession over her land to another person for nine years on the ground
that it had been uncultivated for two years. It ruled that the law ‘had not
excluded judicial review before the Conseil d’Etat against the
concession decision, a review which is available even without any
(specific) provision against any administrative decision and which has
the effect of ensuring respect for legality in conformity with the general
principles of law’. This ‘general principle of law” was converted into a
‘principle of constitutional value’ by the Conseil constitutionnel in
1994.62 The Conseil constitutionnel will strike down not only a total
exclusion, but also an effective exclusion. For example, where a law
provided that a foreign national held in detention could only challenge
an order for his expulsion from France within five days, the Conseil
struck down the provision as breaching his right to a legal remedy.63
The principle of a right to recourse to the courts is recognized as a
general principle recognised by the constitutional traditions of the
Member States of the EU.64 It is also recognised by art. 47 of the
European Charter of Fundamental Rights and art. 13 of the European
Convention on Human Rights.”

John Bell, Francois Lichere, Contemporary French Administrative Law,
Cambridge University Press, 2022, p. 168.
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“On 10 June 1949, the Bavarian Constitutional Court famously declared:

There are constituent principles so basic, so elementary, so very much
the expression of a justice which every constitution must presuppose,

that they are binding even upon the author of the constitution. Those



constitutional provisions which go against these principles may

actually be held invalid.

The Federal Constitutional Court later cited and re-affirmed this paragraph
in the famous 1951 southwest case. Two years later, in the Article 117 case,
the Federal Constitutional Court acknowledged the possibility of invalid
constitutional norms in the extreme case where positive constitutional laws
severly transcend the limits of justice. However, these statements were

mere obiter dictum.”
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“No majority, however, not even a large majority, can do whatever it
wants; democratic decision-making is constrained by the requirements
of democracy itself, by the need for continuing discussion among equal

citizens with, again, the same rights and obligations. All majorities are
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http://www.nevo.co.il/case/5598496

temporary, and so they must act in accordance with rules designed to
make sure that the discussions don’t stop. These rules take the form of
rights: the right of opposition, the right of assembly, the rights of free
speech and a free press, and the right of all the citizens to be free from
arbitrary arrest or any unreasonable or unlawful interference in their
personal lives, their employment, or their nonviolent political activity.
These rights require interpretation and enforcement. In democratic
governments, this twofold requirement is met by an independent
judiciary.”
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