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TENIPY THN IWN,JPIAON 919 11T .INTI XD DMIDY DIRWI) 1991 NMIYI XD, NYNINN
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NNODNA NOVNN MOVLONN P2 MINAN ,I2YN NOVNN D (PPN DIDIDD DN PN

2 YY) DIVN MPNY NDIDT IIWIRY DMPN P NN DMWY MOLONNID
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D»PY 3P NTYNN 1Y .2>IP 57N, NPIND NTYI 12N NYPI MIAPYI ,MNY M TNI

#.DINN NYXND 01257 1R IPNNN INYTOY DIWN IPNNRN DY T

MIPNY 98 PYD *3Y DITNN PT7TO NYAPA 1T NOIIN NIV NNPMP 19.7.2023 DP2
GPPYDI VINIUN .PWIDVN NIV RPN IRIPD OMNPINN DY )TN NNTRNI NDION
NN DIPNN NPIPNN TON I1TO IR NPYD IVARND NIN 1DV DN DIPNRY NNV

DMV NPYPN 235110 TV NMNMNDN MINT DMPY MMNINND MIVIN

PIN ,NPIND DTN NOWIHYY NNY ANMIPY DINPINN 1IWIN ,20.7.2023 DY
SPYOITWY NIY NINYIPA PIND NYSN NYAY 24.7.2023 DY .LOYN)Y

YPH — NPIPN 399N VAVYND N2 MAWNN )

-YUNYD NYI9I [, TAND : NDIIN 22PN X732 MIAWNNY NPPD92 WD DNNIAND NV
DIVUN OVIDWY-PYN TPON YINIYW NWIY NDIDNIWI MONDN NN HW NIPN1a 45,199
D»7LINYION DN DPIN MYLIN NYIDN NP NN PNAY TN %,999Y NYI2
NN DNNNA PAPIND NIVYH SW NIANN MTIDNA NYION SYW NNYOWN NN NN
TIDN MNIPY NI TPMND NP0 DN WY, TN DX PTN DIWP DI PN
199592 47 7PVIDY MAYNN IPXTYY PNPINM 0NN NIVWNI NPYPNN TON Sv

.33-32mya,0v

.34—33/1y2,28 ' DO NVIYN MND NYNNN NPNY

.(30.7.81) 118 (4)N5 179 , 1703010 NHTY /3 PIY YONDD 306/81 \7)1 %5

.(1.3.81) 197 (219 779 ,510397 97799 /3 199W 652/81 \")1 %

NN 1DMIVINDID DIIDN Y YVIPWN MPIAT WTINK VY : 7 PIY” JN2ND NIY DIWY? M) N0 ¥
.(2003—xyrown) 721 (V7)) VaYN

02-5300837 :U[7D ;02-5300888 7V | 9104602 O"7¢11",4702 T'I 4 1PUID M7 | (1*Y] mMYIINT? "IN 112000

19



INTWT 11300
AUT7INTT

™2,2003 MHWN 7OXITONN PINA MNIPNN P NPIPN TOND YV ¥ My s97mn
YN PN PO .NPPPN Y00 YY PVIPY NMPYA HY NMNDA NINTNA JT LAVNN
DN NTRYNI NMIYIN NTION PIPY AWNNNA 2D YIAP) (INT NININDI) YA NV

I LIVNT N2, DXPPINHDT N2 NDION IV

Sva PN HY IMHLA DY I HPI KDY )NDAID) MV
NYANY YD NN PR ,NNT DY ANPIPN YN N DI
N2 NPPPNN TON DY HPVIBWN NNPPAN YD MPONY
7292 OMYYRNND DAY IN MINDN NNIN NDN OIINAD
" ¥apy N9y 1N Nimrodi mvn92a [...] .npdpnn TONa
NI DPOPNN TON2 N3 VIYN-TI DY IMAWNND 1NN
YNV TINN DX IO DPPPNN TOYNA DIV DIdN DN
NYIAPI NN PONN VIYD TIPN DI NN NORYN 7 TPONN
1797 IX MINDN NPIN NDN DI DI DY INPD 29-DY
NNXIWYII-HY NON ,NDIDN NIPNL ONDN PYO KW MONNND
MILYN DY DOPMNN DDA’ YN N DY NYNIN
MPIND MIVYN DY DPDIDIN DDA N INPIND

.(43—42 my) "NPEPNN TON TIDM DXNNNN
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TPYIOWY MY NNIPY NYSNN NIONY NDIDN NTYN OT) DIAN 99 12 A5WD NN

19PN NPIPN TPHNA VOVYND N2 MAYNN .1
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NNV 2NN 9 NITHIN N ,NANT STION TONN PIPYY NPORINPN PNIPYA NTPNY
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TYN NN PIND .IWD OYIT NDION 12N DY NPNN DX PWIND TV NN PIND .0MMPN
1PIND OINN D MMV NOWYNND MOIVNN NSV NN 0D NOUNND IWIND
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MIAIYNN PIYI NNMPN NPIOINI YWIPND JN MNSN DD XN, NINTI DN .Y
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VIDTY DINDYVY M) DV IN DNV DN DY NYNIY IN MNY MNDN DV NN I1ND
DM A0 YOI P IWAND TNXN DX ,INN P2 ,NOND NY»INND N2IND .NVINNN NI
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I8 N VDN D) MVIVYI NNPXAN NIOWIY MYLD NNS NNON NI DY SNPINND
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JWPOVD PDAND 2P IPWN IN IO IORY NPOYY MM HPYN NN ymnd
SY NNVLONN ,MPPA0N NDOY 19 DY FIN-PIT MIST /A9 NPIADNY 19D OMYNYN
1232970 PN DN, TA92 DIMY DINPOY NYPY OR D) ,NNN NN MIYY MYIN
NN DIPYO NINN DX NDIOWN MPADN,NT NI 87 P;SND NNYN 7PN DNV
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SY MLONN MDN ,DPYY INDINY DNINNN THX Y52 ,1MIIA0N NN DY OPP N2
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oW DY THHN MNSIN 19 MPOY DIWIN LIVNN NIIWNI NI NPIN NYNIN MY
DTPN DD DY ,11IN PLVIY NN YIIN DIDINDN .7MVIPINTI YN NNNIN )9
LTI 7NN 22.101PN12N MVONRDY POOY MTOM DY DNDD MTINNN MTIIN
NN T2 .NYNINN MYIN NN NANIND 52210 NPPINNKN MYIN DY NPY TIPan
THPNI P T2TH .OMVDIM OMIVYA NNN TNPHA NYNAD NVIYN MYIN

12 mya ,ow 24

.222 VI D09 NINND 199 NN PN 225

.46 '0ya ,214 v’ DY), AUTHORITARIANISM 226

2 NADID T NYT NMNNY NN NTNHY ,2023 VODININA 11 DA PNINY NIDNIV 3D NNTHY NNDNI 227
.(11.8.2023 01 19919 1399 NPYIN YW NNHTNIY : \oND)

.214 v 99,2023 IND 228

.86—85 'Mya,214 w2 DOyY 2023 1 IND? 229
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YN .TINNVN NNNTN MIAPYL NNXIY 127 DONPIN VAYN SN2 PPNV NPLVLIPINTI
1OIY N2IN DMLY NOVINY T2 NN VIWNN NIIWNN DXITI) NOND DNIPDY LIYN
DYNYY DNXY NN DINRXIN NIN VIYN PN .PVOVN DY MOIPINT-YOIND NPVIN NN
DYV LOVNN NIV 1D DX YN XY HVIIN MON DY DIVP DIPANNI MNP
NN DNXY DY NNPY DMWY DNY DIV PPTL ,VDNNN NTIIND NN MNON

230 1PAPIN NI 7)) NN PNPIPNN TON MNOY DY NPNYY DY PPN

VTINN NN NN NVI W, NPVIPINT NHDI MI9N PHY DY DIINN VIV SN TYND
POVIPINTY NPYPNN NN MYITT DY NIIND VIVYNN NIIYN NX NMINIDY DOV
P99 1ND MPTNI DVYND [, IHPVIND NOPNNY MIVND DXINN VOIVYNN NI IN IN

PODNNGN NTYIND 21D T2ATI NI VAVNN YN HY DNID DINNY JNAY N9

NN ,NPLNINY NPYION DT ,INIYY 1D, MINN N2 MPTHA DY D POIN 1IND?
TY2ITYO .0AYNN NN NN YIOND YT 1YY HVINBN NIMINN Y2 WHNYND OOV
VWD’ N (so-called judges) 7DXVNY OONIPIV M7 T ONONN 9NV
MYIN MINNXY DY MPNN DY 20N NINHND NONPNRD GIVSN NN ,7NIPIOPNRN

231 1P)MOND-NPVDINIMD NTYIN 292 DIV NNV, NV

MYIN,DX09WN NN NVIWY DXNN NI — NIVIDY MTINNY NOTOINN NN
WY DY NYPI NYIP NHUNND ,NNVININD .DNNVYN 1IT YPIAD NIDIIN NYNINND
DY0VDN9N NDIAN DY P OPNONY DX, DINPI MNP 217120779 VAW DD NTND
DDI3Y YNPIND PTN M2 DY INDID NN MDD NOVNRNN L,1P9I92 .NYNINDD NN
NNP2IY NPPLPYV — DTPINN DM MNTNY YT DY DN MY NDVM MYT
NIPIYN NNONNN ,H92N MIND DRNNN SNPIND VAVNT NP2 DY 12NN MOPNIN
NN NYOYONINTN NN DY DIPYN DOUMNMY DY NN NN NNMN 9NNIV VNN S

232 NN NTY 1ODITN VIV NN DY NPVINBN MWD

N2 DX ONMNNY DXVN D1VDIIMA NIV YA 15 23317902 AMD YPONTRD PIVEN
DN MPPNIAN INND TN ,NNX X7 .OPRI TOIMNN NN DMIMNNI 120N DIND VAYNN
NIMO2 7OYN PINY N2 DOVNYN NXIN ,KWNY TD .LIYNN NI NN NPNY DN
Y 1YAP DXVMY NVIDYY INNRD ,2016 120212 4-2 H%3V932 79»)1N Y9771 NNPDNIY

.92—90 mya Dy 230

.oV 231

oV 232

.107—106 0ya,214 w1 9y5 \PANDEMIC OF POPULISTS ,»pDYTND 233
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TUYOINR TNND YPIN J9INA VINDIAN NNODN NN DIAPO NOVNNN DY ,0¥N DNYN MIND
YR NYP NP DMNN JPOYN VAYNND NP 9D 2018 HMONA 234.VNPIAN
IR VYN NP2 D PO NN .PNIAD NYNY NVONT APY J2NNR NOVPN NHWNRNN
VTINN DX NPIZY MIPNAN NYIONA 2NN XIN D) ,NIVND P290N MYIRIVPIVIN
NI DYV PIPVIDWN NITHN 1IN VOVYNN XNIAD DNMNNY XN NI .7DXINNN
MO ,2015 MWN INIYHD NPIRVIND D) 1D PNN YPONTRD 235 NPINN DN
DININ 7IPVLAVYNN NVIINRN” H9X2 YD DOXVIYN NIV NNONY TPY NN DY NNPNN
NANNA 2)IXPN DY NPT ,7OYN NN NN XINDY DNPMIVN NN PWND DININN N
PN VIVYNN NAA YD ,NOWNNN NTHYY NTIVND NNV POV VIV N NVINND
DN Y YY DXOMYA 1) TN NITIN 1N NOWNN YN 1IN, MY NMINA 22¢.70ynn0

237 7PNI2N DXYIVINI DNTN

DNV DPVIPIT NNDI NNY MNTHN I NI VPNV DIIHNINY NINPA ONMN oD
DN NN DI N2 WYY DIDONNM MTIPY NPPPNN MNTY IWUNY ,MNINND
NXPY D¥HNNN NN N MINT, NN, NMYLY IRIY WHNN NON D2 YNINNHY
YN MPTN YNNI WAINNY HOIPINTH NPDIN TONN NN PaAnd 1D Yond

Yo O

180 28 Poland’s Constitutional Breakdown Y1902 m2IN2 INNND PPONTND
(PiS) 7p1sm PIND MYan” HY NOVOYO NNMYY NN .PP9I191 MOIPINTH NOIP
Y DMVAVN DIYNNN NN NV Y MVIPINTN NPPNYN NN NPVDNNN
MYNNNI AN P2 N0OYN MDD YY DPNPIN DMV NYONN : NIAVNN NYOWN
PNV IX TY DOMY SNPIND LIYNIN N2 DY TNHNAY ,LIVNIN NIIWN DY MVOINYN
NP ;DTN MMIDT DY) PVIPINTN TONN DY NMIHNNY NPNVOY MZN NINI MIIN
SV PYOND NN NNYPNN NN ,DO0OVNN W DY OHYON YyIND TIvN

NUINY 721Y DVMVY TN XNNYPN NPINYN YON NDYN Pis mivan - mw NNING P2193 NIpw 193 234
DYTTI2 O NND INDID 1T MZANI DIMIND NNYPN 91 .TPVIDWYN MNNDKYN NYINND PIN MYSH
2323 223 LAVY WOI 1AV NIPN D) DXLV IYNIIY NNVP MY IR DNININIT MNNY MIPN MTIN
NY2 IANY MM H2D) 7291 DT PPONNN PRNNIY DIDTI VIV I12VT D 17INN NDADY NHDNN
Beata nbwnnn WY )OS OHNDIN DININD 1O ONOVNND PN MININ OVOVY ; (NN VIN2
.INN YNV INYII I TN YOV ("NODRPY IN) NT207 NI VINWN NN DX non»nn Szydlo
(14.5.2018 o2 15 7W) Zoltan Fleck, “Judges under Attack in Hungary,” Verfassungsblog w1 235
.https: //tinyurl.com/yy7m8e83 : 1wpa asy pint

.107—106 'nya ,214 w1 y5 PANDEMIC OF POPULISTS POV TRD 236

“Congress Attacks Narendra Modi for Attack on the Judiciary”, The Economic N7 2%
.https: //tinyurl.com/4hmy4xx9 : 1>pa 9D PR3 (7.4.2015 012 oY) Times

WOICIECH SADURSKI, POLAND’S CONSTITUTIONAL BREAKDOWN, Oxford University Press 238
.(2019)
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SV NDVNO-NT TOINNRD NIAND ININ DY NP ONYWNN NN
2AMD PPONTRO .MPNIAN PPIN NNWI MNVXIN WINI DY ; TPVINAN MININNIND
IN NVONT,YTN PIN DIV : H9NN NTIPI TNV TAN YIPN DY YANRND NN DV NWpY
7PN )P TAWTA NN PI7ANT AN MPYID DMT DMINT DNYYA INT) KD NPV

239 71NN PN TPVIPINTY PO POAPINT P2 TINN PNV PaAnD

D5V NYINNA YNINN MNPIND DN2I0N DY MLINVYNN TONN ,VIWNN dNIY TWUNRI
240, 1y>N22 PiS moan pnsn Mav 7ina

NUNNY a2 NN NVYNN NYP) VINTIL 2172 PiS MIDan Nnoy 2015 o2 e

DTIPN VINDIAN NMPN DINA YNV POYN LAVNN NP2 DY DIVTNN DIVNVN

,INT CPPANY DNDYNO NN AVAND) DYIYND 270 NOWIM PPN XD 19INA 1IN

ND NOWIN DN MPPN NN PNAD MIND NNMN KD VINDIAY NHYIY MO
SPPAND DYV 2700 IRYI 1N

DN YYD NOVIN ,D0WTN DXVMY NYWIIN ND19N VINDIN TN 2015 12I8Ta  °
.DNNNO2 NN YNIVWN N PYA YNPIND LOYNN NAY 1DID) DN NINKDY,MINNA

SNPIND VOVYNN NI MOVLINNN NYIP JOIND VINA PIN MYNN PN VINOIDL e
,LOVUNN 112D DMIPNN NYIN VT 29D MLYNN YAPY NAPNNY PIN NYSN ,OWND
;TPVIDY NNPXAN 27 YAID NPDN YY) NVOVN DY NYTNN NPYPNN 1D
UMWY VT MDY NN YD ,DINNDN DINYNL DNYH 1)) NIAPNNY NYNN
TYNY DWTN DIPN TN 2ANMNI MNTD DXVNY NINDNY NYSN 1D 1D ; VNN
,0AYNN N22 2 N KDY DOWTN DLV NYINPN DNMINIY R ,TD .0OWTIN NND
VYNY NN NPVIPY NNPYIN PVIVN NN YOND YT 1YY PIND MYSN

YINN NNN NPIND VIYNN NI TIWNA DY NPYPNN NN DVXONPIND DNV @
NINAVYT LAVYNN M MLONN NN ODIYY NAPD NOWNNN TR MIVD
8N T .30 MVYD MIOND NN KD NHWNNOY GX ,NNT DI .1PHYMIN NPNYWNNN

241 Y9135 190N ROV DIVHD GPIND 1DIDI XD NYNN PN OPD 12V 2810

.84 /Y1 ,17 W DY ,0X0AVNT DININM MININD OINI 239

.121-119 'ya,214 v D75 PANDEMIC OF POPULISTS PO TRD 240

DNIY NOWIN PO DY NN ONPIND DNDIVN NXOYI PPANY NPDIAYIO NVMVN NDIDY ,2016 MY 24
503 NN NYAINN DIX) N YD NIYVI (NI TYN) 2017 YNNRD TY D NYHINN PMIVN NYINND NN
2016 M1 DDYAY N2PD NYVNNNY PTOPD DMNX PPN NNDD ¥YXIN ,9012 .HN20N DY Y955
PANDEMIC OF pPpOMTRD INI) PN XD NI PAPIND IN2M0N DY 50NN T DY IPND)
.(120 70ya,214 v 5o ,POPULISTS
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S9N DYLN DD DIVNY NP DN DIVMVY DY DNYII DY ,2016 1INNTL  ©
PLNY VY, YTN XNPIN LIVNI N2 OPINY 2015 AN TH PINN MY INOWI ,PiS
OOV MVON DYLN DN

,N9WNNN NN NIV ,7PNTINND NN TP SNPIND 910N PPONTRD INND ,IND
NDY ,DYWTN DPIN NNNYA TUNRNI ,NVOYD DINN DPRY DNIYON DPIND NN HVIN
SNPIND OTHYNY WP

VAYNN 12D WNY DPIN PHIV PPN PNPIND DNDALN DY MOONYNN INND
.DOVNY DYITPY NN DY MIINN NTYND 1) MDD MXIIYA LAIVNN YNIAD POYN
,T1210) MNIIY DXVNYO DN DI VINTIND NN DIVAVN NN MOND AN P
D010 TOWNN NOONN TD .DOVNY DITPI NN DY NMNNNRD NTYNN 2570 NNV 1)

242 2021 MV TY NVNVN MYI DXV 10,000 LYND DY NNYN NVIOY

JANNX SV GMIDN NN INRD TN 11OV VAVNN NP2 DY MOONYNN NONN NN
PNXNT HPVIN NNNYY NIADNND MPNAN NVY MAPYaY 2010 Mva MM
52.73%-2 P NNITY OGN DY ,03NDI9N 22NN DIWIOY NUN NV U MDD
T ,NPNPIND TION MINNNND PON MNPYI 12N DY 1910 INRD PH .MNPIN
11-n DVMVN 19010 NYTHN ,DX0NY M JY NYHINT NIVINTIAN NTYNN 19770
21 27 YN XN TI ONPIND LAVNT T NIV HY NPNN NV NPYY 15-D

243 VaVNN

MY )IN2Y XNPINN VAYNN NI MOND NK WHY DOWIN NPYPN MNPEN ,Twnna
LIVNN N DY TORY XNPIN NPXN PPNI L) 1A .DPMINND OONPIN DINPIN NPN
PN 75 2%4.2011-2 NPPNIY DYTNN NPIND 22 NNNIY MPP09D ON»NND XNPINN
YHND DINIX DY MIVIRND NYVIA )0 1D .MNTIPN PMPIOI DN LIVYNN M
29NN T DY P NNV NYTN NPIN GPIND NDIDI 2012 MV .NPNPIN MPNY

PHNNIND DY NAIN MTNINN NVOYN

MNP PO TRNNN NINIKINA SNPINN LIVYNN N2 DY MLONWND ToNNN
™A 0PN NIN,NVIYY DINY NN DY INMLY INKD I¥P 91,2000 MV .DOVNWYN

127-126 mya 0w 242
.123-121 'mya,214 w1 y5 PANDEMIC OF POPULISTS POV TRD 243
125 mya ;214 wn 9y Huq & Ginsburg 2%
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INIY DOXVNVY 1D NN IPOYN VAVNT NI NN PONNY NPIN MY YIN 1PYY LIYN
NN DHNN XY DNPIOOY DOVNVNN PON DIAN'Y PONN DN INKD . T2V2 NNX MY
77 DMOD DOVAV PI DIINNY ,DXVMY 32 N DNV MIN 725 2004 MY .INDIN
VAYNN N2 PLIVND DAN'Y VOV T2 2005 MV .NPNNNY MTHY NN 1DIN)

285 )TN0 TN MIPOY 20 12 WHNYM

.2016 WA ,NIVIVIT INITV ,ININ NOWIN O HY 0239929992 wNINN T ToNN
VP NN MPNIAD MYIN YR NN POYN VIVNT D2 DY ROVIN PO NX N1 NXIN
VIAYNN NP2 NNV NN NYTND DINPY NWPA ¥HIN XIN 2017 MY .NOWNND Y0IuNn
NTND NYPANN NOWNND YOIWNT XYPN MYSNNI NPNY UIN DIPN) ) 1POYN
.DXVMY 6 DI 8 HY 21712 NNOWIN NN NYTNY VNN YPOYN LIWNT M2 2018 INN2
NN ,JPOYN LOVNN N TON NIRIIND .DMINN DYVMVY NYIIN NOWIN NN YNNI
mMa2) NOWNND MAIVN PIY N2W IN PIN DIV DY 10 DP0N XD ,NVIVYT NOOV
DIDIN-MNY TPOINNNI DINVNID NV IXYN ,DXPD9N DIT DY NN PIN NONN

286 NOVIN DY NYIVO 9NV 1PYYN VAVNN M (NOWIN MTIN DY DMNIFT DIV

TPINNA P9I NIPY 9D ,0LIYNT PN DY NPTPTN NPN DY NIVIVONRNIN D> TIND
NI MMDNDY DN PNDIVA-IRY HY NMHVIVONX NVPI) DINNDN DIPNA ,NININI
TY VAVYNT NN NN MATYNNN ¥INI NIMDN PN D193 NOV) .0AVNN
NN NOWIN DY T DOVNYY NYIIN D20 NTNND SNPIN NPON NYINN DY MDDV
247 y9O¥N VOVYNN NP2 PVAVI NNNID DX THIVIN MY MY ,VIDYY INYVLN D> TN
("DVMVY DN DXVNY NPAYY) DIVNVYN NN NV NPYY NOVIN NYNN I1NN2
WAYND MDIY TPYVNND NOVINND YIN XD 27N .2015 MV 1PYYN LIYNN N33 NHD)
OYN VIYNT NAD NPITIVIN 140-5 DN DIYEY 270 NIN,OWUND T .0IWNN YN DY

288 7PVIZD NN 7NMINT YND JNY NIYVLA JPON NN PINM

NN YTINDY ,DX0DMNMIPN YT DY TIMINDT NOXNN 1IN 1990-2 NNPIN H9m92
N2 N L(MNOWIA )M VINTIN N2 MW ) MIPNAT D NNDT MY NMINA

.124-123 1ya 214 w1 Y5 PANDEMIC OF POPULISTS PO N TRD 245

.125-124 '0ya ,Dw 24

Katya Kozicki & Rick Pianaro, “From Hardball to Packing the Court: ‘PEC do Pyjama’ and ¢
the Attempt to Attack the Brazilian Supreme Coutt”, in TOM GERALD & WOICIECH SADURSKI
(EDS.), DEMOCRACY 2020: ASSESSING CONSTITUTIONAL DECAY, BREAKDOWN, AND RENEWAL
.WORLDWIDE, IACL-AIDC Global Roundtable E-book (December 2020), 59—62

Tarunabh Khaitan, “Introduction: The World’s Most Powerful Court on the Brink?”” IACL-248
.https: //tinyurl.com/4£56sa8h : 1wrpa mdaxy Py AIDC Blog (15.5.2018)
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MMON NOON MYNNNI) PNN PONINA NPIN PIDD N IWINR MNOWIAY VINDIMN
q9PINY NDID MIPNANN MY TINA,TD .1991 712HIN2 DY IRWNI NIVINY (NTHPND
NV DY NNPN 1D ,0MIVWN DMWY IT NPINT MW ,INON P2 .1PIMN DYTN NPIN
YMYNVYNT J9INT WOMNY QYN .0¥N YT DY INIY MINOWI TOM 91 VINSI NI
NN D020 NPNHN DPINIY SXNPIND VYN NP2 TNPHAY ,NVMYN MYIN XN INP2

.0INYI92 DOWIOY MY DY 1172 PMVLINN

279 HVLONMIPN MIVAIN NNIT IWYNRD NI YNINNY ToNND IMT MY Ton
21991 5512 9PIND NOI) N, NYTN NPIN MO DY NYNY NN NYURT TYSI .0INDIN]
NI NIPY I RN INTI .OMNOWIN NMDM) NMYIN NTION NIPY P T NPINa
NOVYYN MDAN DY YYNNNI IRT MDIDNDN 2NN YOI N939132) N2 NN
DI DMV DIDIVIN IITN LTI .NININ NMPNY VINDINI 2112 PIINND WP’ D
PIPY NN VAVNN YN NYONND SYNNINR NNMN DNV, NPIND NOY TONND
NNMIND VINDI9T MMON JINND MDI-N DY MTTHNNND DD AMVYIN NTION

249 PN

NN NN IDIND DNOND MDNN NTWI NPOLWN T DY DXWON) VAVYNN YN DD 1T
IN DN ,DO09VUN MM 19IN NN DNIVNN DIPINT MNNDNT PADN NN VLIVNIN
NOND DMPYN NN DHYNIN DXOWWNY D2IPN 2D NIAMD ID NPPIN DNV
LIYNN YN NN NINY VAYNN YN DNY DI TINNN DXOVMYN NN PININD NINTIND
D2 ,0T2 NOW I2TN AWND .ONDY NTYINDY DPN ITOD DONNIN DVNVA
,2UNY YN 7PN INDN DD OTIPN LIV N ADINY NP TNN NX DTPY DVHYN

250 1139PN2N NVIYA DMWY IX NNND NN DIVIA

¥ DM NYONNY D17 DIYNNNI NN MVLIY PY DIVLDIIN DIVYNI D10
PONPIND LAYNN N HOVNVY DI DY NNTN 1D DMIND DIIVNNY TN .LOVYNN NI
N T NPTYY ANY VYN NPIVPIY DD NVPI ,2012 THIVA 9MINML NIPY 19D
N2 15902 P POYNNY 1IN 199 (NDINNI) NINIYN ,NIPVININ ONOY) TV .LOVN
MMIN 7H952 VAYNN NI T VYD PN PNV NN MOWNN ,LIVNN

Eli Salzberger & Stefan Voigt “On the Delegation of Powers: With Special Emphasis on 24
.Central and Eastern Europe” Constitutional Political Economy 13, 32—33 (2002)
.227 W oy ,11.8.2023 DYN 19NY 1379 NPYIN YW NNTHY 250
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5 NN POUNNIDIAN 12970 X, PIMIDND ,0IVNN NP2 M DY MY 5L51pNna
NN 997 D210 SNDA MO INYD YPIANN YVDINING NOVDY DY P 11599 MUK
TPNMIONDA ,NVANYD MY NYNI T DIVA .TPVLIPINT NPPNY DY DINNY NN

POIPINTN MITITND NN PTHN NIDO KON DOVWN MINNNYI

398D YVIDIVY 13T NIIDNA ’NYDIDN NINNND NINA” HY AYNWA NYT N LA

NP2 79 VAR NN OONPIN DMPY MYNNNI PVIPINT NPNVY PAD PN
L0AWNN N2 292 TR KINY ,TNN YN0 SNPIN NPWIA NTPHNN N OV, VIDY
NNNNN NONRI XY TN MOV DY NPNI  PVIPINT NPPNY DY IWPNIY KON

POIPINTI MOON DY THIININ NIIYN DY NYPNI TNPHNI THINMYIA RN, NOON

Y DINND) ,HD52 XNPIN VIYNA MNIY DV DY DNNIN NV DY NYT NN SNYA
YYD ZSHPN5T O /99 BHPOINTRD PRI /979 ,0792 NI NPVIPINT
VIYN NP 91D PIXAD NPIND DNMNNT OVIPY 11T NINDNA ,ONRN NIRYD DXNNINN

254 NH91ON NHNNN NN PNIAY NPIN

2555999YIND /9199 YV NPT INN PN MNPOS N9 J9nY

5y DDANNDY ,MON PNYT POV 19D ,ORN NN MIYD UPIANND NN POYY NONWNY
NPINN DY HMVIPY NP2 YN NYD DXVNY DIRYI PNIRNYN INPIN LIVN SNWT
PYTYVW OOPON MIAID [...] (022192 NIIDNNY NNNDIN) ’NDPANNY PPN INY NX IPYH

NDIDN YT DY TINYI IPPIN KD

Andrew Arato, “Populism, Constitutional Courts, and Civil Society,” in Christine Landfried 25
(ed.), Judicial Power: How Constitutional Courts Affect Political Transformations 319
127-126y1,214 v 9yo  Huq & Ginsburg ; (Cambridge: Cambridge University Press, 2019)
1IN DINNA ODY DOVIIAN OXNNINN TR ,MITIVDIND) P19 YNPIN VIVNID NI NN 252
DPOPINNTN

P19 YO NPIND PTN 12 VWD P 2001-1993 DNV ,PIL XNPIN VAVND DXNMINN VTN 253
LDTNRT TMIY Y9N PN 12 VMWD 2012—2002 DMV

Can judicial intervention, as part of a hearing in a : N0 DXNNIN MY NN NVIRVY NINRWN NN 254
given case, be justified based upon a broader picture that includes other pieces of legislation
already passed, and — more importantly — planned legislation in the future (both regular and
constitutional legislation)? Could this reasoning be used for their final ruling? If yes, how is it
possible to substantiate this outlook?

NADID T NYT NNND NINXN ,2023 VDINNI 16 DM NINY NIDMIVY 295 PPOITRD /9179 DY INTnyY 255
)
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AUPNN Yy YINDNY NN OI RIN MIT P9 XY ¥ DIVIVY .13 : XN NYININ INIVYD
29PN Y0I19WN POIN PIPY .N3NN PN P9 NID PTIN PPINNY NNPNSIN YV anIn
1PN — PT2IN DNV PIN 223D DIYINYI DAY NINYN DY P NIV 09998 DIVIVY
MY DXNN PINY 029 NMYN (NN 98 ,Miopia) 7n%911”79 MmN 290N
Y 011293990 NN ITPAN ¥INIY SN NUYN NYNN 2220PN 799 KNI P NVIDIY

LD0YNN DTN NINRY Y DI DIIINIY

NYNIND NPNPIN MIIYNI NMINNINNN NN SNANAP YY NODIN NN PNYT
12 ,09WNN NOIWN NN D150 ,0°952PN DIPIN 1N INMINY D MDD ,MINN
MNNYY DY VIDY MMNDND DY NPON NIPNN > TIY YTIOONN 12T HVW 1IN ,NT INN
NPNPIND NMNNINND DY MIPNN DY TNPNI MDD POV NNPODNI .PVIPY
DN 91722 NINA ,NMNS NN ,0) TN L,DIMNNDY PO MNINND
19991 229990 1YY NPINMDND NRIPY PRINAND 1DON MPTHN DI .NONINMNN
21D ,015919 VIV YNA DY MLINYM MAPNN DY DMNY DDA ,NYNN N, DY

[...]YPYY LAY N2 INA NPIND VIVYN

NOIYN MIDON >T> DY IWXIAY DX TNNN DMPYNIY ITIYV P DY OYoW VNN NN
), M TNA I (PIS : 15192 MM YURI) YPTSY PINY TIMOND-NVDININGN
Sy TNYNI MPYIN MINNIND INANY XN DY DY DY NIAVNNN NYOVIN
,D72 WP DN ,0MNYN YWY NOOON NYAVNN NIIAND TAWTA P .PVIPINTH
NOVYYY TPMINDN NSVIND DY POYN vVavnn M1 Yy L(CT) NPNd PTn M1 Sy
YTIONN DMIPYN I 1D) MVLIDPIN DY ,(ONIWI DOVNY NNIAD NTYND NAPNN)
MOVINNN INYN N TN D7D KD NPV .TPAPIND NPVIPITN DY NOD NIPNNY
NAPNN NNMN N PO DD 1572 RPN IWPN HY N2>202 WNIND XN OX NOVT)H
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Thanks for reaching out. I am happy to weigh in on the question you asked. Though I am not
a specialist on Israel or judicial politics, I can speak to broad global trends in terms of what we
are seeing with treatment of the judiciary in the process of democratic backsliding.

I have not noticed anything outside of Israel with respect to the weakening of judicial review
of executive power specifically. That doesn’t mean that it hasn’t happened, of course, but
simply that it has not been on my radar. What we are seeing, however, is a weakening of the
courts via other methods. In fact, this is a critical tactic (and one of the most common) among
incumbent leaders in backsliding democracies. The reason is fairly clear, in that once the
judiciary has been weakened (in terms of its independence) it becomes far easier for leaders to
get away with whatever is on their agenda. Examples are wide-ranging. In fact, it is difficult
to think of a case of democratic backsliding in recent years where weakening of the courts was
not part of the initial process.

Typically, the courts are weakened by means of the leader stacking them with their
loyalists. They may pass a law, for example, that changes how judges are appointed or
dismissed, or that dictates that judges of a certain age have to retire. They then use these
changes as an opportunity to get those judges who oppose them out of the courts and fill them
with those who are in line with their agenda. Again, this is really common strategy. Once it
transpires, leaders then move to pass the policies the prior court’s composition would have
likely blocked but the new one is amenable to, usually things like term limit extensions or
changes to the electoral system that favor the ruling party.

To be clear, leaders are not always able to change the court’s composition as they please. In
Pakistan, for example, protests erupted when Musharraf intervene in judicial matters in 2007
and ultimately he lost power. That said, once these leaders have a majority in the legislature, it
is much easier for them to push through with this sort of judicial weakening and get away with
it. In El Salvador, for example, the Supreme Court was a real challenge to Bukele’s effort to
consolidate control (and even blocked his attempt to rule by decree at the onset of the COVID-
19 pandemic). Once his party won a legislative majority, however, Bukele basically got rid of
all the judges who opposed him. With the court weakened, he has proceeded to amass power
and democracy is very much on the brink in that country.

I have attached two chapters from the book (yet to be copyedited) for you to look at, in case it
is helpful. I think these are the chapters most likely to be useful (Chapter 4 has short case
studies from Hungary and El Salvador that detail the process through which backsliding
happens today with reference to how leaders treated the judiciary and Chapter 5 offers tests
showing how leaders with personalist parties weaken judicial constraints, particularly when
their party has a legislative majority).

I don’t have too many examples that I can think of where the courts intervened to prevent these
sorts of things from happening. (Again, that does not mean that it has not occurred, but simply
that no cases come to mind.). Poland, however, is a good example of a democracy where there
has been a judicial crisis — and the democracy has experienced backsliding but not yet
transitioned to dictatorship (Freedom House for example still considers it “Free”). In that
instance, the European Commission has played an integral role in trying to keep the
government’s moves toward the judiciary in check (though it has not always been successful).
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1.

Legal Opinion by Professor Wojciech Sadurski
regarding some aspects of judicial scrutiny
of The Amendment to Basic Law: The Judiciary (Israel, 2023)

My name is Wojciech Sadurski, and I am Chalis Professor of Jurisprudence at the
University of Sydney School of Law, and also Professor in the Centre of Europe of the
University of Warsaw. | am a regular visiting professor at the top law schools in the
United States, most recently at Yale Law School and NYU School of Law. My main
publications and interests are in the fields of comparative constitutional law, legal
theory, and constitutional theory. My CV and list of publications are available here:
https://www.sydney.edu.au/law/about/our-people/academic-staff/wojciech-
sadurski.html .

I was asked to provide a legal opinion in relation to an aspect of the forthcoming
judicial review of the newly adopted Amendment to Basic Law: The Judiciary
(hereafter: The Amendment), that was passed by the Knesset on July 24, 2023. I was
asked to express my sincere opinion based on my best professional knowledge about
whether judges, in considering the validity of The Amendment, may and should
consider not only its text but also the broader context which includes the other
proposals contained in the so-called “judicial overhaul” package announced by the
Government of Israel in January 2023. I was asked to submit my legal opinion by The
Israel Democracy Institute [“IDI”]. I do not have any personal or other connections
with the IDI or any of its staff and leadership; I do not identify any possible conflict of
interest, and I provide this Legal Opinion on a pro bono basis.

The Amendment, mentioned above, reads (in English translation): "Notwithstanding
what is stated in this Basic Law, those who have judicial authority according to law,
including the Supreme Court in its capacity as a high court of justice, shall not discuss
the reasonableness of the decision of the government, the prime minister or another
minister, and shall not issue an order in such matter; In this section, "decision" - any
decision, including in matters of appointments or a decision to refrain from exercising
any authority".

As one can see, the text of The Amendment does not make any reference to any other
aspects of the “judicial overhaul”. On its face, the text contains only one additional
constraint (i.e., in addition to the status quo ante the Amendment) upon the powers of
the Supreme Court (as well as other bodies encompassed by the formula “those who
have judicial authority according to law”’): namely, it removes from those bodies the
authority to conduct reasonableness scrutiny of certain or all executive decisions. My
role in issuing this Opinion is not to assess the legitimacy or otherwise of this
particular constraint, other than to state the obvious fact that, as such, it is a judiciary-
constraining law. This assessment does not, per se, carry any normative connotation,
i.e. it does not discredit or praise this particular constraint. Judiciary-constraining laws
may be correct or incorrect, valid or invalid, fair or unfair, depending on the legal and
political standards we adopt. If I were to answer a question about the reasonableness
of this particular constraint, taken on its own, I would most likely answer in the
negative, due to the absence in the Israeli constitutional order of many constraints
upon the executive that contemporary democracies know, especially in terms of
horizontal and vertical dispersal of powers. I would say that reasonableness review, of
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the sort that was just rendered unlawful by The Amendment, partly fills a void in the
Israeli constitutional order, as a result of which the executive (supported by the
legislative majority) is virtually unconstrained in exercising its powers. In the absence
of, for example, bi-cameralism, presidential veto, a constitutionally entrenched
ombudsman with strong powers, federalism or other forms of constitutional
decentralization, supranational control by polities such as the EU etc., reasonableness
review by courts can be plausibly seen as an important device for making executive
action accountable to independent bodies.

However, the question which I am being asked to answer is whether, in my sincere
judgment, and based on my knowledge of comparative constitutional law, judges in
conducting judicial review of The Amendment may consider the other parts of the
publicly announced package of the so-called judicial overhaul, including those which
are not currently scrutinized by the Supreme Court because they have not yet been
formally enacted by the Knesset. My emphatic answer is: yes. Judges have not only a
right but also an obligation to look at the broader context of a package of which The
Amendment under consideration is only a part. The principle of judicial constraint
proclaiming that judges should only answer the question which they are being asked
about a specific law under a scrutiny does not commit them to myopia. To pretend that
a judiciary-constraining law under scrutiny exists in a normative vacuum would be an
act of gullibility which would preclude even the minimum of realism and common
sense that we expect of judges.

My opinion, as just stated, is based on my reading of the developments in other
national constitutional systems, with which I am familiar, and in which equivalent
judiciary-constraining laws have been adopted, one at a time, but which have
eventually cohered into a massive assault on judicial powers and judicial
independence. My conclusions are based, in particular, on my studies of recent
constitutional developments in Poland and Hungary, but also, to a lesser degree, in
India, Brazil, the Philippines and Venezuela. In all these countries an evolution
towards a growing authoritarianism and executive aggrandizement commenced with,
or included as its central element, various types of assaults upon, and executive
capture of top courts, such as constitutional courts and/or supreme courts.

In my detailed analysis of Poland’s democratic backsliding (see Wojciech Sadurski,
Poland’s Constitutional Breakdown, Oxford University Press 2019) I suggested that
the particular changes which had been made by the populist-authoritarian ruling party
Law and Justice (Polish acronym: PiS) were carried out incrementally, and that it was
the cumulative effect of diverse changes which produced the particularly toxic
consequences for democracy. It was only ex post that the total effect of the various,
superficially unrelated changes to the Constitutional Tribunal (CT), Supreme Court,
common courts, National Council of Judiciary (an equivalent of the Israeli Judicial
Appointments Committee), public prosecutor’s office etc turned out to cohere into an
overall assault on constitutional democracy. A single illiberal change does not provoke
a major breakdown if it takes place in the environment of a general liberal
constitutional context. In Poland, it was an all-out assault on liberal constitutionalism.
And it was systemic: individual elements were functionally connected with others. For
instance, the paralysis of the Constitutional Tribunal was a prerequisite for the
adoption of illiberal laws, that were thereby immunized from effective constitutional
scrutiny. These illiberal laws, for example on the right to assembly, further made it
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difficult to protest against capture of the CT, etc. In this way, the sum is more than its
parts. There is analogy here to the description by Mark Tushnet (one of the most
distinguished comparative constitutionalists, now emeritus professor at Harvard Law
School) of Singapore’s authoritarian constitutionalism. He constructed the useful
figure of “a fallacy of decomposition” where ‘the components lack a property but the
aggregate might have it’; he also uses the concepts of ‘a “slice and dice” or
disaggregated approach’ which, with regard to the analysis of Singapore’s
authoritarianism, “is almost certainly inappropriate” (Mark Tushnet, “Authoritarian
Constitutionalism” (2015) 100 Cornell Law Review 391, 409-410 and 410 n 101). The
same can be said about Poland. No new law, taken in isolation from the institutional
context, can reveal the enormity of change that has occurred. Thus, another famous
comparative constitutionalist, Professor Sujit Choudry, writes about “La Suite
Polonaise” to emphasize that various measures taken by PiS in Poland “are a series of
distinct initiatives that nonetheless are components of a coherent strategy with
thematic unity.” (Sujit Choudry, “Will Democracy Die in Darkness? Calling Autocracy
by Its Name,” in Mark A. Graber, Sanford Levinson and Mark Tushnet (eds.),
Constitutional Democracy in Crisis? (Oxford University Press 2018), pp. 571-584 at
574).

Furthermore, the changes in Poland described above, took place incrementally, one at
a time, rather than in one comprehensive assault: the Public Prosecutor’s office was
merged with the Ministry of Justice in late 2015, the negative transformations of
Constitutional Tribunal occurred throughout the whole of 2016, the laws on the
Supreme Court, common courts and the National Council of Judiciary were enacted
by the PiS parliamentary majority in 2017 etc. As a result of this incrementalism, it
was often difficult to identify a tipping point during the events: no single new law,
decision or transformation seemed sufficient to raise radical objections. Only ex-post
did we realize that the line dividing liberal democracy from a fake one has been
crossed: threshold moments are not seen as such when we live in them. As two
eminent Chicago Law School professors of constitutional law Aziz Huq and Tom
Ginsburg noted: ‘The precise point ... at which the volume of democratic and
constitutional backsliding amounts to constitutional retrogression will be unclear —
both ex ante and contemporaneously’ (Aziz Huq & Tom Ginsburg, ‘How to Lose a
Constitutional Democracy’ (2018) 65 UCLA L Rev 78, 118, footnote omitted). This, as
Hugq and Ginsburg further observe, also makes any opposition to democratic
backsliding less effective because there is usually no single event or governmental
conduct which may mobilize the resistance by sending a clear signal ‘that democratic
norms are imperilled’ (Ibid., 119, footnote omitted).

. A similar analysis could be provided, mutatis mutandis, with regard to Hungary, India
and other countries which can be identified as exhibiting populist authoritarianism
(see Wojciech Sadurski, 4 Pandemic of Populists, Cambridge University Press 2022).
But I believe that I have already made the point, based on my reading of comparative
constitutional law, which may serve as an aid in answering the question about The
Amendment, raised above (paragraph 5). As I understand, Justice Minister Yariv Levin
presented, early in 2023, an initial bill aiming to undertake comprehensive reforms of
Israel’s judicial system. The bill, expressly displayed as merely the initial phase of a
broader judicial overhaul agenda, encompassed several substantial modifications
pertaining to the composition and authority of the judicial branch within Israel. The
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11.

package, as I understand it, contained inter alia new rules regarding judicial
appointments (in particular, by changing the composition of the Judicial Appointments
Committee), change in the mode of designation of the president of the Supreme Court
(to be no longer based on an informal “seniority rule” but rather elected by the
committee), significant constraints on the Supreme Court’s capacity to invalidate
legislation, and an introduction of an override clause enabling a simple majority in the
Knesset to override the Court’s rulings. Other parts of the package concerned
modification of the role of legal advisers in government ministries. The abolition of
the reasonableness test — the point which tiggered this legal opinion and the
forthcoming judicial scrutiny by the Supreme Court — is only one in a broad package
of judiciary-constraining measures. While I understand that the current status of some
of these proposed alterations is uncertain - the prospects of the government
maintaining its intention to introduce an override clause is less than certain - what is
certain is that abolition of the reasonableness clause is part and parcel of a broad
“overhaul” package. The package had been officially presented by the Government
and was never withdrawn in its entirety. Even if this or that element of the package has
been or will be withdrawn, for the time being the package is still on the table.

The persistence of the overhaul package is not merely a matter of journalistic
speculations or second-guessing by commentators. It is very much a matter of the
official governmental programme. It is public knowledge, supported by regular
confirmations by Israel’s Prime Minister and several ministers of his cabinet, most
notably the Minister of Justice. For a judge considering one ingredient of the package
it would be a dereliction of judicial duties to ignore, disregard or neglect the fact that it
is part and parcel of a broader package of proposed laws, all having a similar vector:
to weaken and constrain the independence and powers of the judiciary, which is one of
very few checks and balances available in the constitutional order of Israel (see
paragraph 4 above). Consideration of a law ‘4’ does not mean that the proposed laws
‘B, C or D’ must remain invisible to the judge. Ignoring the inter-connectedness of the
one measure under scrutiny with multiple other measures, formally proposed by the
government, would be a case of inexcusable, self-imposed myopia. True, judges are
not supposed to provide judicial answers to questions which are not being asked in the
cases before them. But judicial answers cannot abstract from public knowledge,
common sense, official governmental intentions and — last but not least — lessons
which can be drawn from similar developments in other democracies around the
world.

For all these reasons I believe that, in the forthcoming judicial scrutiny of The
Amendment, judges not only can but also should take into account the cumulative
effect of the Amendment and of several other proposed amendments and laws (even if
not yet enacted, but awaiting enactment) upon the constitutional order of Israeli
democracy.

Wojciech Sadurski
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Can judicial intervention, as part of a hearing in a given case, be justified based upon a broader
picture that includes other pieces of legislation already passed, and — more importantly — planned
legislation in the future (both regular and constitutional legislation)? Could this reasoning be
1used for their final ruling? If yes, how is it possible to substantiate this outlook

My answer to the question is “yes”, at least in the perspective of the judicial crisis in Poland.

It is not necessary to recall all modalities of the Polish crisis. It is well known that it
started in the end of 2015. The PiS party, having won parliamentary and presidential election,
decided to extend political control to all segments of the State machinery. Being aware that
some of the “reforms” would be hardly compatible with the provisions of the 1997 Constitution,
the new leadership focused first on the absorption of the Constitutional Court (Trybunal
Konstytucyjny) and, subsequently, the rest of the judicial branch. This was a tricky matter
because, unlike in Hungary, the Polish populists did not gain “constitutional majority” in the
parliament and were not able to amend the existing Constitution.

L. The Constitutional Court
As the existing Constitutional Court was not ready to cooperate, the ruling majority
decided, first, to neutralize it, by adopted several legislative amendments limiting the Court’s
capacity to decide cases and to issue ruling on unconstitutionality. The “old Court” resisted. In
brief:

- There were two series of legislative amendments, adopted in December 2015 and in
July 2016. Each of them introduced numerous procedural requirements that, taken
together, would disable the Court’s capacity to act. On top of it, the December
Amendment provided that it enters into life on the day of its final enactment. It
meant that the Court, when deciding on the constitutionality of the Amendment,
would have to apply the new disabling procedures. i.e., would not be able to decide
the case.

- Most of the amendments dealt with specific procedural arrangements, and some of
them — when assessed separately — were not obviously unconstitutional.

- The Constitutional Court had, therefore, to decide on two matters: 1) whether it has
to follow the new procedural arrangements when hearing the case challenging
constitutionality of these arrangements; 2) whether it could apply a “cumulative
approach” assessing all challenged provisions as a “whole”, and taking into account
the political context and legislative intent of the Amendments

- As concerns the first question, the Court — in the judgment of 9.03.2016 (K 47/15)
— ruled that it would act directly upon the constitutional provisions and could
disregard all newly-established procedural arrangements. Therefore, it was possible
to decide the case on the merits.

- As concerns the second question, the Court, in the judgment of 9.03.2016 (K 47/15
— the December Amendment) and in the judgment of 11.08.2016 (K 39/16 — the July
Amendment) adopted the cumulative approach and decided that almost all new
procedural arrangements were unconstitutional and, therefore, null and void'.

}(Constitutional Court and Politics [in:] Ch. Landfried, Judicial Power, p. 148-149)

“...0On December 15, 2015, a group of Law and Justice MPs initiated a bill amending several provisions
of the CCAct (the so-called December-Amendment). In an unusually accelerated procedure, the new law was
signed by the President of the Republic on 28 December and, as no vacatio legis was provided, it entered into life
on the same day.

The December Amendment provided, in particular, that: 1) almost all cases decided in the procedure of
so-called “abstract review” shall be heard and decided by the plenary composition of the Court (under the Act of
June 25, 2015 as well as under the two previous CCActs, such cases could also be decided by panels of five
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- Although it did not save the Court from the final absorption, which took place in the
course of 2017, it created a case-law of general importance.

The Court did not develop any elaborated “doctrine of cumulative unconstitutionality”.
Nevertheless, it based both of its landmark decisions on the assessment of not only particular
provisions, but also on the evaluation of their real goal and intent. It was, almost immediately,
noticed and confirmed in the Polish doctrine. The concept of “cumulative unconstitutionality”
(or — “a critical mass”) assumes that, in situations where a particular aim is expressed in several
legislative provisions or regulations, the assessment of constitutionality should take into
account:

judges); 2) the plenary composition of the Court may sit only if at least thirteen (out of fifteen) judges are present
—all previous CCActs set this limit at nine; 3) the plenary composition sh.all adopt all judgments and decisions by
the majority of the two-third of judges participating (the previous acts require the absolute majority of participating
judges); 4) the plenary composition shall hear cases according to the sequence of their arrival and is not allowed
to give priority to any case.

It was obvious that, in the existing situation, the new regulation, if fully implemented, would deprive the
Court of any real possibility to act. There were only twelve judges whose status was fully cleared, so the Court
was not able to sit with the (now required) participation of thirteen judges. On top of it, the two-third-majority
requirement, as well as some other procedural modifications, provided additional guarantees that the Court would
not be able to take any decisions without the approval of judges appointed by the present majority of the Sejm.
Thus, the December Amendment was intended to have twofold effect. For the immediate future, it blocked the
operational capacity of the Court so long as the appointment controversy has not been solved. In the more long-
lasting perspective, it guaranteed that no important case would be decided without the participation and consent
of the judges appointed by the new majority.

10. The December amendment was challenged before the Constitutional Court by the First President of the
Supreme Court, the National Judicial Council, the Ombudsman as well as by two groups of the opposition MPs
(case K 47/15).

However, as the December Amendment had already entered into life, it gave rise to an immediate
question, namely to what extent its procedural provisions could have application in this case. Its application would
either force the President of the Court to recognize mandates of the “new” judges (which, in all probability, would
exclude any chance to reach the required majority of two-third) or to stop the proceedings as the Court was no
longer allowed to proceed without at least thirteen judges present.

The Court held that, in such unusual situation, the general constitutional provisions should apply in a
direct manner, i.e. should replace the detailed regulation provided on the legislative level. Therefore, the Court —
sitting in the composition of twelve judges - held that the case will be decided in this composition and that other
provisions of the December Amendment would not be applied in the Court’s proceedings. Two newly appointed
judges dissented.

On 9 March 2016, the Court (by a 10:2 vote) decided the case on the merits. The December Amendment
was practically demolished. On the one hand, the Court declared its procedural unconstitutionality due to
substantial vices in the procedure of its adoption by the Parliament. On the other hand, the almost all reviewed
provisions were held to be unconstitutional in their content and substance. [....]

12. The ruling majority responded to this stalemate by adopting a new Constitutional Court Act of
22 July 2016. The Act was presented as a constructive response to the criticism expressed by the EU Commission
and the Council of Europe, in fact, however, several of the “disabling” procedural provisions of the December
Amendment have been either maintained or developed.

The new Act was promptly challenged before the Constitutional Court and, before it entered into life, the
Court, in the judgment of 11 August 2016 (K 39/16) managed to rule (by the majority 9:3) that most of the disabling
provisions were unconstitutional and, therefore, null and void!. The Court recognized that the 2015 CCAct was
replaced by the new legislation, but held that unconstitutional provisions of the 2016 CCAct (particularly those
dealing with procedural and operational matters) cannot bind the Court in future adjudication. As it was easy to
foresee, the government disagreed. It was declared that the judgment was adopted in violation of the CCAct (as
modified by the December Amendment), the official publication of the judgment was refused and the 2016 CCAct
was regarded as binding in its entirety.

The Spring scenario was, therefore, repeated almost without variations as also all subsequent judgments
of Court were regarded as irregular and remained unpublished. In the political dimension, the Court and its judges
were a target of constant attacks, intimidation and harassment.
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- the potential effect of all relevant provisions taken together;
- the nature of the real aim of the legislature and the compatibility of this aim with
constitutional rules and principles?;
- the political context of the disputed regulation.
As concerns the latter, it should be kept in mind that the Polish case-law emerged in the context
of the so-called abusive constitutionalism. Therefore, there was a strong indication that the real
intent of legislative reform was different from the officially presented justification. In other
words, there was a possibility that the government acted in bad faith and was aware about
unconstitutionality of the new regulations. Hence, the Constitutional Court had to adopt more
latitude in determination of its methods of review?.
IIL. The “reforms” of the judicial branch
Similar methods and techniques were used by the PiS government against the remaining
segments of the judicial branch. There were no noticeable reactions of the — already
absorbed — Constitutional Court. However, the Supreme Court, the Supreme Administrative
Court as well as several local courts successfully reached the EU Court of Justice in several
requests for preliminary rulings (Article 167 TFEU). Further proceedings before CJEU
were initiated by the EU Commission.
What should be noted here, is that the CJEU adopted its own version of “the cumulative
approach” and addressed the problem in reference to several general principles expressed
in the Treaties.

2 For example, in the judgment K 39/16, the Constitutional Court defined the following “Kontroll-
massstabe”: the principle of effectivity and fairness in the functioning of the State machinery (preamble to the
Constitution); the principle of trust into the State and its law ( Vertraensschutz — regarded in the established case
law as a component of the Rechtsstaat clause of Article 2 of the Constitution); the principle of the separation of
powers (Article 10); the principle of independence of the judicial branch (Art. 173) and several more specific
constitutional provisions, such as: art. 188, art. 191 ust. 1 pkt 1-5, art. 194, art. 195 ust. 1, and art. 197 of the
Constitution (see section I11.4 of the motives).

3 See my early comment: L. Garlicki, Die Ausschaltung des Verfassungsgerichtshofes in Polen? [in:]
Festchrift fur Rainer Arnold ..., Gdansk 2016, s. 71-72):

“... Such threat [to constitutional order] has, however, arisen once the new majority decided to extend its

intervention to the institutional premises of the judicial review in Poland. It is true that the constitutionality of each
of the particular changes adopted by the December Amendment could give rise to a debate. It is also not impossible
that some of them, if considered separately and in an abstract manner, could be accepted as improvements. It
should not be forgotten that the Constitution leaves a lot of space for the Parliament to regulate the organisation
and procedure of the Constitutional Court.
But such “piecemeal-approach” would hardly be acceptable in this case. The Constitution must be read as a whole
and its interpretation must give priority to its general principles and values. Under this approach, the role of the
Constitutional Court is paramount not only in the perspective of the separation of powers, but also in the
perspective of the principle of constitutionalism. The latter is based, at first, on the — substantive — assumption that
current parliamentary majorities, their democratic legitimation notwithstanding, must respect the limits set by the
existing Constitution and refined in the constitutional jurisprudence of independent courts. Furthermore, the
principle of constitutionalism requires the existence of institutions and procedures capable to ensure an effective
enforcement of the primacy of the Constitution. And, as — under the Kelsenian model of judicial review — the
power to annul unconstitutional legislation is concentrated in the constitutional court, this court must be vested
with real and effective powers.

The constitutionality of the December-Amendment, when assessed in this perspective, was open to
serious doubts. The accumulation of procedural and organisational constraints combined with the general context
of political measures and declarations, indicates that the practical consequence of the amendment could easily lead
to an — almost total — paralyse of the Constitutional Court. The Court is faced with a choice between a refusal to
apply the amendment (which entails a risk that its judgments would be ignored by the political branches of
government) or a submission to the amendment (which, in practice, would significantly limit the scope the judicial
review). In each of these situations, the Court would not be able to fulfil its constitutional powers and this would
leave the parliamentary majority uncensored in its legislative action. This would constitute more than a “mere”
attempt to pack the Court. This could end in an “Ausschaltung” of the Court and it should be noted that this
term moves us to another language and to another historical context.
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In one of the first landmark rulings (A.K. and Others, 19 November 2019, C-585/18,
C-624/18 and C-625/18), the Court, when assessing the reforms of the National Council of
Judiciary (KRS) observed that:

“141 The referring court has pointed to a series of elements which, in its view, call into
question the independence of the KRS.

142 In that regard, although one or other of the factors thus pointed to by the referring
court may be such as to escape criticism per se and may fall, in that case, within the
competence of, and choices made by, the Member States, when taken together, in addition
to the circumstances in which those choices were made, they may, by contrast, throw
doubt on the independence of a body involved in the procedure for the appointment of
judges, despite the fact that, when those factors are taken individually, that conclusion is
not inevitable....

152  Although any one of the various facts referred to in paragraphs 147 to 1514 above is
indeed not capable, per se and taken in isolation, of calling into question the independence
of a chamber such as the Disciplinary Chamber, that may, by contrast, not be true once
they are taken together, particularly if the abovementioned assessment as regards the KRS
were to find that that body lacks independence in relation to the legislature and the
executive.

153 Thus, the referring court will need to assess, in the light, where relevant, of the
reasons and specific objectives alleged before it in order to justify certain of the measures
in question, whether, taken together, the factors referred to in paragraphs 143 to 151 above

4 146 Notwithstanding the assessment of the circumstances in which the new judges of the Disciplinary

Chamber were appointed and the role of the KRS in that regard, the referring court may, for the purposes of
ascertaining whether that chamber and its members meet the requirements of independence and impartiality
arising from Article 47 of the Charter, also wish to take into consideration various other features that more
directly characterise that chamber.

147 That applies, first, to the fact referred to by the referring court that this court has been granted
exclusive jurisdiction, under Article 27(1) of the New Law on the Supreme Court, to rule on cases of the
employment, social security and retirement of judges of the Sad Najwyzszy (Supreme Court), which previously
fell within the jurisdiction of the ordinary courts.

148  Although that fact is not conclusive per se, it should, however, be borne in mind, as regards, in particular,
cases relating to the retiring of judges of the Sad Najwyzszy (Supreme Court) such as those in the main
proceedings, that the assignment of those cases to the Disciplinary Chamber took place in conjunction with the
adoption, which was highly contentious, of the provisions of the New Law on the Supreme Court which lowered
the retirement age of the judges of the Sad Najwyzszy (Supreme Court), applied that measure to judges currently
serving in that court and empowered the President of the Republic with discretion to extend the exercise of
active judicial service of the judges of the referring court beyond the new retirement age set by that law.

149 It must be borne in mind, in that regard, that, in its judgment of 24 June 2019, Commission v Poland
(Independence of the Supreme Court) (C-619/18, EU:C:2019:531), the Court found that, as a result of adopting
those measures, the Republic of Poland had undermined the irremovability and independence of the judges of the
Sad Najwyzszy (Supreme Court) and failed to fulfil its obligations under the second subparagraph of

Article 19(1) TEU.

150 Second, in that context, the fact must also be highlighted, as it was by the referring court, that, under
Article 131 of the New Law on the Supreme Court, the Disciplinary Chamber must be constituted solely of
newly appointed judges, thereby excluding judges already serving in the Sad Najwyzszy (Supreme Court).

151 Third, it should be made clear that, although established as a chamber of the Sad Najwyzszy (Supreme
Court), the Disciplinary Chamber appears, by contrast to the other chambers of that court, and as is clear inter
alia from Article 20 of the New Law on the Supreme Court, to enjoy a particularly high degree of autonomy
within the referring court.
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and all the other relevant findings of fact which it will have made are capable of giving
rise to legitimate doubts, in the minds of subjects of the law, as to the imperviousness of
the Disciplinary Chamber to external factors, and, in particular, to the direct or indirect
influence of the legislature and the executive, and as to its neutrality with respect to the
interests before it and, thus, whether they may lead to that chamber not being seen to be
independent or impartial with the consequence of prejudicing the trust which justice in a
democratic society must inspire in subjects of the law”.
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