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Jon Elster, Forces and Mechanisms in the Constitution-Making 156
p"n ‘7°y7 "o 71730’ N7 ,MT71a i Process, 45(2) J.L DUKE 364, 370 (1995)
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.5-4 'nya 0V 0707770 07707100 077720 70 01727y 1010 1K D1I7700 121 ,70230

.395-394 'ny ,156 v"n 77y7 ,Elster 7xx 72 7y X1 159
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N 11 X71 ,0DAX'Y 7 1712790 71 711 1017 OTTNI10ND0 MA7anny
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.93 p"n 77yY7 ,N20I7INTY7 ?7Xw 0 11200 DIdA

Allan R. Brewer-Carias, The Collapse of the Rule of ,nnA177 ,7X1 161
Law in Venezuela 1999-2019, 52 N.Y.U. J. INT'L L. & PoL. 741 (2020)

.964-963 'nya ,130 v"n 77y7 ,Landau 162
.100 ,97 'nya ,155 v"n 77y ,Lerner 163
.oy 164

HISTORY OF CONSTITUTION MAKING IN KENYA 50-54 (Media Development 165
Association & Konrad Adenauer Foundation, 2012)
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0’ nn" 7y1,0°70M30 n70apnn 1071ya7 1ayn nigin 11372 7v 077InT 17700 e
,17702 n07712°X N127yn 7 An71aa ayavm 1997°n T17°K0 ngin 7y "n1inn anx?
Tom Ginsburg, Constitutional Afterlife: The Continuing Impact X
of Thailand's Postpolitical Constitution, 7(1) INTERNATIONAL JOURNAL OF
CONSTITUTIONAL LAW 83 (2009)

qUNIY 771 17702 AN 0212 19387aw ,namnY nx11d 177w 777%wn Nown 168
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,Ginsburg, Elkins & Blount 1x1 .12n 2NX7 D702 Ap17v npNIn APTNN A7INN
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NN 71X 1770n" N7DIFINTA 1YNY7 0°0awnY7 0°XInM 11Xann 01Na 172
.(18.1.2023) 6 "#3 nTNY 1771 - 0707100 N1N11370N

David Landau, Abusive Constitutionalism, 47 U.C.D. L. ,nnx1T7 , %0 173
REv. 189, 227-228 (2013)

.215 'nya ,138 v"n 77y7 ,Elster ;396-395 'nya ,156 v"n 77yY7 ,Elster 174
.23 'nya ,121 v"n 77yY7 ,CONSTITUTION MAKERS ON CONSTITUTION MAKING 175

paIYNN 072 7V 1INNAY7 NYIAN D111I00 NADND 7V NNIIND NIIXA D170 n7KY 176
X ,N72A0 K77 1707 OK 173807 017127 117K D111200 NDKD 7D 170anY ,1177Y0
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IN11 X7V 12 071,000 (IMTDY7INT R NTANY 1111011 1N1IY)
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AXITING W17 DY TTINTY7 Y12 TIRNYN DAYN IXNIRY TI79i1 TNX
77711 22T IR DA 7177100 ,(7MINT 1j710) 11AYN 1710 1117 X1 797
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Ginsburg & Bisarya, Introduction, in CONSTITUTION MAKERS ON 177
.14-13 'nya ,121 p"n '77y7 ,CONSTITUTION MAKING

.224 'nya ,138 v"n 7°y7 ,Elster 178

X7 ,NIw 17 170y n27yp ,(2008) INIXTN DFIN 7Y XI0 TN1PD 701X Aagn 179
17X71 717702 101X 7y Ty .5.9 'nya 3 w"n 77y7 ,6insburg, Elkins & Blount
.32-31 'nya ,116 p"n 77y7 ,DTXN T122 :D7D?70N X1 X

171 NNAY7NN X APTN N7I0 11372 23770 806 1100 150 n7XI7X DATY 1znna 180
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.93 w"n 77yY7 ,NP0A7INT7 27Kw0 NInn D1) 184
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DUTIWN N1 7M77 A7100 7117 TOX7A NIX 77207 KT 17Ty A1
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.3 ¥"n 77y7 ,6insburg Elkins & Blount

;5.12 'nya ,0p X1 ,constituent assembly 772 7172 n31dn XTI napx 187
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,070AYN N17N2N ?NIIIDIN IX 221277 12°K X0 (constituent assembly) nimon
LNK 1A DYDR DI I DTIN 73 7y 721y K7X
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707NN ATV 0 0177230 1130100
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NODX 7 ND13727 nyXn 7¥ nMwIK7 nyaxn oyn 7191 AX210 0P ,NTNENA L 7enYy
071NN VXD . TN D710 12127 DTIN 11277 ,"0IK70 117120D"2 NT17X1 N300
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X701 127 nnA1T .(a self-created constituent legislature) ni11an naopx?7
.1945 »nx na1xa vin7187 n11°nan
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p'"n 77y7 ,Negretto :39 'nya ,92 v"n 77y7 ,BRANDT, COTTRELL, GHAI & REGAN 189
.2-1'nya,1 v"n 7°y7 ,Lerner & Landau ;10 'nya ,91

.10 'nya ,91 v"n 77y7 ,Negretto 190
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.oy 191
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(Venice Commission) (2008), 15-17

10 'nya ,91 v"n 77y7 ,Negretto 193

.oy 194

.11 'nya ,op 195

.39 'nya ,92 v"n 77y7 ,BRANDT, COTTRELL, GHAI & REGAN 196

Christina Murray, X1 0237 7y .11 'nya ,91 v"n 7°y7 ,Negretto 197
Making and Remaking Kenya's Constitution, in CoNSTITUTION MAKERS ON
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TNNNT 071" 7710 YIN'™X — INX WXNXR D711 ,0'WATIA 717100 1117 127700
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ABSTRACT

Israel’s unusual place on the world constitutional map, as a democratic
state lacking a codified, fully fledged, and stable constitution, raises
many fundamental questions. The uniqueness of the Israeli model is
not confined to the absence of a formal and stable constitution, but also
extends to the process of creating and changing constitutional norms.
The Knesset enacts Basic Laws through ordinary legislative procedures,
sometimes even by a simple majority alone. Over the years, this model
has been subject to sharp criticism. The dramatic attempts to radically
alter the basic constitutional structure in the current Knesset (the 25th
Knesset) have brought these fundamental questions back to center stage.
What is a proper constitutional process, and how should it be designed

in Israel?

This study seeks to propose a structured and well-grounded framework for
discussing this question. The starting point is that a proper constitutional
process is a central condition for strengthening public legitimacy. It may
also improve the quality of constitutional arrangements, although it does

not guarantee a good outcome, that is—a proper democratic constitution.
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The study combines the research literature, the constitutional experience
accumulated around the world, and the constitutional tradition that has
taken shape in Israel since the establishment of the state, providing a
basis for a structured discussion of the appropriate constitutional process

in Israel.,

The study opens with a brief historical journey: from the UN decision on
the establishment of a Jewish state, through the Constituent Assembly
and the “Harari Resolution,” the twists and turns of the constitutional
project and the Basic Laws, the amendments of the 1990s and the
expansion of judicial review, and up to the most recent constitutional
upheavals. These milestones explain how lIsrael arrived at its current
constitutional structure and delineate the tensions and constraints the

model to be formulated will have to confront.

In the comparative part of the study, we analyze constitutional models
from different countries. From these cases, as well as from the research
literature, we distill three fundamental principles that are widely
accepted in the world as the components of a proper constitutional
process: inclusion, public participation, and striving for broad consensus.
These three principles are based on an organizing logic that mandates a

separation between constitution-making and partisan politics.

When amending an existing constitution, it is particularly important
to ensure a distinctive process that is set apart from the twists and
turns of ordinary politics. For example, comparative research shows the
prevalence of enhanced public involvement in various ways, such as
citizens’ assemblies, referenda, transparent parliamentary procedures,
and additional channels. Special attention is given to the inclusion of

specific groups —women, ethnic minorities, and other communities.

The study also addresses related questions, such as the proper timing for
initiating a constitutional process, the appropriate length of time to allot

to the process, and the identity of the bodies that should be entrusted
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with the task of shaping and ratifying the constitutional arrangement.
The comparative discussion clearly shows that advance planning of the
rules of the game is vital to the success of the process, and that the court,
as a supervisory and independent body, may play a role in enforcing those
rules. It also appears that it is important to pursue a thorough process
over an extended period. This allows for meaningful deliberations and
the forging of broad consensus, both within the bodies involved in the
process and in the public discourse. At the same time, it is essential to set
a clear time frame in order to increase the chances that the constitutional

process will be completed.

Some of the issues discussed in the study require further in-depth
examination. An example of this is the question of the status and role of
experts in the constitutional process. There seems to be some basis for
the view that incorporating experts into the constitutional process may
strengthen the ability to separate constitution-making from ordinary
politics, thereby exerting a positive influence on the constitutional

arrangement.

Lastly, three possible models are proposed for constitution-making or for
completing the constitutional project in Israel, that is—to form a codified
formal constitution or an equivalent structure founded on separate basic
laws All three draw on local constitutional traditions, but each realizes —
to a different degree — the fundamental principles that have emerged in

comparative contexts:

(1) The centralized—parliamentary model entrusts the constitutional
task to the Knesset. The initiative would come from one-third of the
Knesset members or from a dedicated committee in which the discussions
would be held, and approval would require a supermajority in two
consecutive Knessets (or, in one alternative, approval by the Knesset and

by a referendum). This is the model closest to Israeli tradition, but also the

\
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one most vulnerable to the influence of partisan politics. The guarantees

it provides for participation and inclusion are limited.

(2) The integrated model preserves a central role for the Knesset but
adds a professional, non-partisan advisory panel that would draft the
constitutional arrangement. The Knesset would be entitled to adopt
the advisory panel’s proposal by a special majority of two-thirds of its
members, or to deviate from it through an even more rigid procedure. This
model improves the separation between politics and constitution-making
and adds a layer of legitimacy and professional contribution. However,
its marginal contribution to expanding public participation is relatively

limited.

(3) The constitutional assembly model transfers constitutional authority
from an existing political body to a new body elected especially for this
purpose, composed of assembly members who are not active politicians.
The assembly would operate for a limited period and would be required
to secure a large majority to approve the constitutional arrangement.
This model places great weight on representation, participation, and
separation between constitutional work and ordinary politics. However, it
is more distant from Israeli tradition and more exposed to time-dependent

biases and sharp changes in the structure of the regime.

The first two models assume the existence of a minimal democratic
infrastructure: an electoral system that will ensure sufficient realization
of the principle of representation, the implementation of fundamental
principles and liberties closely connected to the holding of elections—
at their center the rule of law and freedom of expression—and an
independent judiciary that can examine the propriety of the constitutional
process. These conditions provide the constitutional process with the
required legitimate support. The third model also depends on certain
threshold conditions, such as free and fair elections to the constitutional

assembly conducted at the conclusion of an open public debate in which
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different views are heard. However, in principle it allows for a proper
constitutional process in a situation in which the regular democratic
infrastructure has been damaged in a way and to a degree that makes it

inappropriate to rely on either of the first two models.

In conclusion, the comparative research shows that there is no single
exclusive path to constitution-making. This insight is also valid with
respect to Israel. Nevertheless, the study’s conclusions are that any path
chosen must be based on a separation between constitution-making
and ordinary partisan politics and must realize the three fundamental
principles: inclusion, participation, and broad consensus. On the basis of
this insight, this study seeks, as noted, to propose several possible models

for completing the constitutional project in Israel.

The central challenge currently facing Israeli society is to adapt these
models to Israeli reality: its institutions, its citizens, and its unique
constitutional complexity. We hope that this study will add another layer

of knowledge and help Israel to confront this challenge.
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