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Kluwer Law International, 2000) 215, 225
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JION T9N YIND NDINY N1ND NDIDY INNIND :DNPX NP
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ONIS MPYHN MOLNNYN TTIYD 510V NOWNNI PNN DY OO0 ITWN

NOOYNHOYIN DY NPIANID MVAIN P IWPN IP MNND WIN ,TPYOY
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Schroeder, supra note 1, 302, 320f, Maurach, Schroeder, und 0y W7 294
Maiwald, supra note 1, 340; G. Spendel, ‘Zum Deutschland-Lied als
Nationalhymne’, JZ 1988, 744, 748; Roggemann, supra note 283, 937; U.
M. Last, Die Staatsverunglimpfungsdelikte: §§90-90b StGB (Regensburg:
S. Roderer, 2000) 115f; M. Bennhold, Absicht bei Verfassungsgefaehr-dung
(Neuwied: Luchterhand, 1966) 56-57; BVerfGE 81, 278, 293f

Beck, supra note 1, 139f; BVerfGE 81, 278, 293f; BVerfGE 47, 198, 0y X7 295
2311f

Entwurf eines Strafgesetzbuches (StGB) E 1960, supra note 18, 526, D) WY 296
528
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H. H. Wellington, ‘On Freedom of Expression’, 88 Yale L.J. (1979) 1105, w9 297
11131f; Beck, supra note 1, 142

Last, supra note 294, 121-149 w7 298
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MNP NVLIIAN WNMN' 3 ;228 ,223 (3IwNN) 1D DVAVA [PNYYD SN
ayn 9P’ HMAN 73/53 833 TN 60 52 (1994) 51-50 DIt NNy
73 N3ND 399/85 X321 ;878 1 179 ,DNANTIWY 73 TINMIAN YN/ PNIY ;07y¥a
806/88 81 ;281 279-276 ,255 (3)NND T"9 ,MTPWN MY DY 5NN Tynn
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292 YD AP P ,0MNNAN DI0NN DY WIVNY INXIAY 110N
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90N SW YA IWIND FLwawnd DMINIT PHONID DMIN DINYAN

T. I. Emerson, The ;555 ,535 (1)2) T'9 713 /) RIND 6696/96 9"y ;33 22
System of Freedom of Expression (New York: Vintage Books, 1970) 7
F. Schauer, ‘Speech, Behavior and the Interdependence of Fact and D) N9
Value’, in: D. Kretzmer and F. Kershman Hazan (eds.) Freedom of Speech
and Incitement against Democracy (The Hague: Kluwer Law International,
2000) 43, 53

WP W DMIMIOND XMPN NAAIY T DY DOWIANN OONWIY DIPNN TN 301
NV2D DO VTYINY NT PHN AN DION NI VIPIY 1VID DIV XN
,ﬂ1’917ﬁ D277 YanNo VNN 19322 1”VIN DI2N YN DNXY XY 2100NN NN
,31-30 ,59 1AYN 9295 pNWNIIA NI PINAND 2NN MIPYS  NPPIN NS D)
NV DY YAV XY DYDY DMDNN DINNNND (4 ¥'N2) LLVLINN
K. Greenawalt, ‘Free Speech Justification’, 89 .mmON> 1»vIn Sy 0N
Columb. L. Rev. (1989) 119, 141f; L. R. Ferguson, ‘Group Defamation: From
Language to Thought to Action’, in: M. H. Freedman and E. M. Freedman
(eds.), Group Defamation and Freedom of Speech (London: Greenwood
Press, 1995) 71, 73
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Schwagerl, supra note 19, 25 ;32 ,59 nIyn 9299 pNwi1 D) XY 304

Glotz, supra note 95, 8; H. K. Voss, Meinungsfreiheit und D) W3 305
verfassungsmaessige Ordnung (Berlin: Duncker und Humblot, 1969) 103ff
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Glotz, supra note 95,9 ;644-643 TN 628 ,617 (2)2n 779 PYNRID

104

0WUNA 1A NNAY 70 NN 17NN



105

NI NYNAY POIND NOWY MNNI DIMDIY DO TN 1IN
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YOIPINTN VYN 'THYIIN MYIN ITH2 DNV — NNYPNN SYSNN
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Th. Lenckner, in: Schoenke und Schroeder, Strafgesetzbuch W7 13 > 307
Kommentar, 26. Auflage (Muenchen: C.H. Beck Verlag, 2001) §193 para 8§;
BVerfGE 12, 113, 125; BGHNJW 1985, 1621, 1622; R. Zaczyk, ‘§193 StGB
als Rechtfertigungsgrund’, in: Festschrift fuer Hirsch (Berlin: de Gruyter,
NV ;1 (3)2) 779 DINGP /3 12793 MINNR MY 7325/95 KT ;1999) 8281F
172/89 (DOW11) N.1 ;827,808 (3)NN0 779,790 /) ¥7993 29)NN1 DV 439/88
20 1512286 1IYN D2¥0 510 ;211 (2) THWDN 10”9 PANIR — ANIN 73 N9
N"Y ;196,175 (3’0WNN) L LAYA NNY /NYTO MITN DINY NHPVIAD MR
NLNVN DY NPT POAY 8 NP ,293 (1)2002 Yy-pn ,1PON /) YaN 1104/00
H. Hubmann, ‘Grundsaetze der Interessenabwaegung’, AcP 155, 85ff ;w>»2
(1956); P. Kretschmer, Strafrechtlicher Ehrenschutz und Meinungs- und
Pressefreiheit im Recht der Bundesrepublik Deutschland und der Vereinigten
Staaten von Amerika (Frankfurt a/M: P. Lang, 1994) 75

64 (1997 DY) MNFBYN SPINY FPNBYN AN Pavn 7 O w308
G. Gruenwald, ‘Meinungsfreiheit und Strafrecht’, KJ 1979, 291, 297
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NTY PIAY NYyT P2 MNANN .Gruenwald, supra note 308, 293ff 0y WY 309

48 (3010 779 P90 73 13792 PN HDRIIN 259/89 N”Y XA ;AN NIION

5w 856 ,843 (2)LN 179 YA MNINK MPT /3 DINIP 3199/93 N"Y ;55

R. Herzog, Grundgesetz YN ;NN S0 DO8NN W 11 1INANA THIIN PWIPD

fuer die Bundesrepublik Deutschland (Maunz, Duerig, und Herzog — Hrsg.,
Kommentar, Band I, Muenchen, 1993) Art 5 Abs. 1, Il para 51
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Gruenwald, supra note 308, 298f; G. Krutzki, ‘Verunglimpfung des 0y w9 310
Staates und seiner Symbole: Eine Dokumentation zu §90a StGB’, KJ 1980,
294,301
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MINMNIN NAIPNA INNANIY TPNIAND NMIDND 1272 NDONNN Ny N
Vo MY APTHN DY NTHYNa dvd oA (Enlightenment)
PUNYN PIN DY 71)2N2 MWD D) 7Y - D TH NI VIOV DY YTRYNN
MIIYY DIWN PVIVAN TTON YNRI YTOMN DPTHN TH MIIVN Y NDN
IMN MLVIINY NPTNN DY HNPIND IOWYNY DIDIAN NN MLV N
TNMNA MPNI MYNa T2 (Zerstoerung der Staatsverfassung)
oy NAPNNN NIANN IPTAN T MIIYN YRID .YI0N 2800 MPINM
WD HITY YT VOV DY MAPNNN IPNY ,TPDY MY IPTHN
J(blosse Verfassungsaenderung) >npinm 10WNN D¥ MNPYI DI IDINN
DYNON 9YTAND) MNMND MDD NN 13002 MDOYAN MOPNNIN
72N AYIPD DOV DO T NIPYH MDD INN (N3 OPWHN
AUV AT NP9 RON PN VIDYN DY INDIN OV
MINRN DY DYTNN NDONT MIAPYI NIWNM NSO MNDNINN
Diener des) 'N»T00 dNIWND PN VOYN NOXI N DPNIANND
OM ,0°27 MNP MLOYNN MITDI WY 1N DN MIAPYA (Staates
D222 N NPTNHN DY NTIAID NYN )PV PIN MYSNA D) NV VDD
MIPN I IV IOWNN T NIIY NPAD TINT IPN PIX VDY DY O RYIN
YYD NNNI INTY VIOV DY ITIAIT NP0 TWNIT YN MITHY *.n7ON
VOV DV VAN TIAIT DY PA PNIAND IWANDN I MIYLI NIVY
SV (PYIM YVI9N) TIAD DY ) PNYIN DTIAID DY AT PN
D) INNANN N NNPNI *¥.790WNN T NI2Y I NN PIIN VHYN
AN STIAD 11D WY 12 DY DIDID MY NI NTHN 1P9DY NYRIND 109N
DMIN NOND ¥ 12 531 *¥1n)» 70N NN IYRvNn N»THN DY 171232 Y)Y

¥ ODIN MON VYN NPN PN VHOYN DY DT 7Y 9D 17110 DTNN 346
Schroeder, supra NI ;7MD YN IMN MONI YA 1IN DYV DN MIXRID
DIPNI LYNY ,PINNT YWNY DY NIPY DIVXA N NADN MNNANN .note 1, 35
7252 DIPN NV TR INNOWNY 121171 1848-1787 DNV .N1THNI NYNO DV
.37 ,8Y INI ;9190 NN

3TN MINNN LAYNI NOIPN W NTNIY .Schroeder, supra note 1, 291f, 718y 347
MINMN ODAN PINT 90 PYD 1909 NI .(T252) NP THN NOW) NADYN DV WpPina
415-412 mAIHYN OV LOPLA

SV oy Yy Nooann w Nodn .Grolmann, supra note 345, 131, 132 348
1. Kant, Metaphysik der Sitten (Neudruck, Hamburg: Felix Meiner, 1954)
§471t, pp. 138, Erster Teil: Metaphysische Anfangsgruende der Rechtslehre:
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PDIND DY PIN MY IDDP PN MITHY > 0WNN TH NIAYI IPTHIIN
(DPVON MYON) NPTHN NDON NPTHN DX NYNINNN NDONN NPy
OV (NPTHN) DY N DY 'NNWINM DONN A8Y'D NDAN) IPIND IDNY /NY'D
DNNAND TYNNA *°.90WNN TH N2V NPIN DY) NDAN) 1T DINNT 9
oW (NPYIVN NMPITN) TIDAD NMIDTA YN NI TOWNI NI ¥ NYRNN
Y9 NI VYN DY IMPNA IN N DY I PINA YIAPN FONTND
Y PIVN NNV R DTHY FZAYND T NIIY ITH NN 190 NPINa
MDYNN DD YNRID AW SNIIN T XD IPIND IV 030U THYN
NNILHY HNYN NIIRNT D) NIDNI W DNDNI 500NN 01N Y
B DION DIYNNNI JOWNT N NPIND NPY
Y9 HY MNN P NNYRIN NINIAND 7YY YYNN INKDI INNONT T
P TPDO MY NPTHI NYNI P MINAD HIP AN MINA NPTHNI
TIIWMOP IPOY2 1Y MNIANN DN .APTHN DY OPTHN I0WNI NP9
T899 % (Feuerbach) 7829191 *¢(Grolmann) 5y **° (Kleinschrod)

Der Rechtslehre zweiter Teil. Das oeffentliche Recht. Erster Abschnitt. Das
95 DNV T HY 129 NYAPNN NPTHN NYWINN SW WM I Py Staatsrecht
P12 D) WA ;Last, supra note 294, 55 W89 ;NVYAN DIN HWND ;NPIDN NINN
.160-159 ,24 Ny 9ryY

Schroeder, supra note 1, 29ff W7 349

ibid, 63f W1 350

G. A. Kleinschrod, ‘Ueber den Begriff und die Strafbarkeit des w3 351
Hochverraths, nach allgemeinen Grundsaetzen’, in: Texte zur Theorie des
politischen Strafrechts Ende des 18. Jh./Mitte des 19. Jh. (Hrsg. F.-Ch.
Schroeder, Darmstadt: Wiss. Buchges., 1974) 111f; Grolmann, supra note
345, 132; Schroeder, supra note 1, 37f

Kleinschrod, supra note 351, 109; Grolmann, supra note 345, 132; W3 352
Schroeder, supra note 1, 39ff; Stratenwerth, supra note 27, 198f

Schroeder, supra note 1, 64 W7 353

46 DY 354

Kleinschrod, supra note 351, 97ff w3 355

Grolmann, supra note 345 W9 356

A. Feuerbach, Lehrbuch des gemeinen in Deutschland gueltigen W3 357
peinlichen Rechts. Mit vielen Anmerkungen und Zusatzparagraphen und mit
einer vergleichenden Darstellung der Fortbildung des Strafrechts (Hrsg. von
Mittermaier, Giessen: Heyer, 1840)



DTRYN vaY #1813 MW INNA HY HDHON PIND DX AYY NI
High ;mvdy n71 ;Hochverrat) >npnn Jowna ny»a ,noapmv
N NAPIN NOIY DIWN TN TH NP2 NNINND NYIND N1 (Treason
JOWNN DY NAPNN SWAIN IRNNY DWNND DOXNIRINRD DY NPYILI NN
oY DYDY DN YYD PNVLIT TDIN NIXPY INN NN SNPIND
19 VTN VDI I .PTIND DD DNRNN APTHN T2 APYY ,DINNRD
LDYWN D10 D) NMDT DY MM YDV DNY ,DONINND DN VDY

OV YN O3 YN 1848 MW NYAPN NYIPA NYL MAPYI
T MO NOYam 0PN OYIN PNPIND JOWND T 172y NPN VYUY
Y9 NIYNI NN NN DMDND DN IDOYY ST 1IN VIOV
NN DY 1IWN D8NRI . 90Wnn TH 172y DTN SDPIND Towna
MTIN DY MO 57NN, DPVIPINTDIDDN NDWNN MAPYA ,NIVY YWnn
MaD) NYYN DI 1PN MIINNA ITTNY DITOYN DI NORN DIWYNN
VTNV DYTOIDNI ;1IYN 1T D91 ONPIND OWNN TH PIN PN (V2
I7)2 DANN NORND NYYNI 2D 10T NDIDN MVLIPINTH DY NIPYII
YWY 2D YN DX NDAPDN W NMPNA 27252 MNION NYYN NI NI2YN
oY NP3 09N ¥ Andwinn N1ayn 91 0992 (Unernehmen) 190
oW SNNMINND 270 DN DNOPN NPN OPTHN SWNHNM TOWNI DN
2 992y

oW ITIPANa NY»9 (10.10.1848) LMAPING DY NPXPNY DNNNA
TN DIYIN T DNON NOPNN HWND [ I0WNN TN 172V NI DWNNn
NN 9%V912 OMN NYIONY IN 717320 DX 7NN PPNIND DN NNIVHY
,DPN DY AITIPAN DY DY NPNIM NANNN ANNN .DHNNDN TITI OMIND
383 90WNn T NIV 1IN NPYIN DTPANT PYINI HWNNN NAOYN ON
PYON L1851 ;710113 DV 153591 PIND 82 PYDY MNPNRN NNMN W NPYPN

Schroeder, supra note 1, 36ff Y7 ONX D*T0WYN DY DNIMIN DY 358

ibid, 68 359

NN OWYNY YNNNINNN 2290 DINNY .Schroeder, ibid, 63 NI M>»NN DY 360
107 ,0W NI ;1909 MmN PIND NYSNI DNNID NYHN DX 9w 7293

Kleinschrod, supra note 351, 127f w9 361

Schroeder, supra note 1, 70f W 362

72,0V 363
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N DY 0N DYDY DY L1871 NN TN DV D090 PINd 105
W ATRYD NPTRNN .I0WNT T NIY NI TONN DY INMNIIAT IN IMIPN2
TN HYNNT P2 MINT N2 YOV TPNPIN 717390 DY T0WN NVIWN Ny
JPNPIN NPYDT DY NVOWN TIAND (7173901 DNAYN) P19 DTN PID

YAPY 0WNN T 192V PHNN VYN DY DTIADD NYNOY IWN
1AYN» ND 12 ONDID PRYM DIDIAN DNHN YD, 00OWN NNPDY DY1
12 POV DDA DY IN DX DIDIY DY D37 DMIPHI O .Mnnd
OV ITIA02 YNOD 1D NAVNNA DN NP0 NDDY MDY PNY
VYN NIADYN PH2 YHYN DX TPNANY PIN PPNy 17.2.190871 **.vyown
TIDO ) DWTIN DWW AN NI2YD NMIWHPNNN NAPN 23 YaPI ,PINN
2NN TN I NN A2 YNAD NIV I NIAYN DY VAN
‘in der Absicht der Ehrverletzung, boeseillig und mit Ueberlegung)
* (begangene Beleidigung’

oY DMEDY MLYNND ,NMIPND ,DPINY DPNTIND M1 NP
T YW PINY 110 PYD) NPTHN T NIIYI DI POV DMV
Y90 5P ,0WNN T NI2YD 1IN YYD DD 1IN L(INDN
STPIND WNI

2792 NI3YN IHPIM 19137Y 1909 DIV WY PIND MYysna
NN DNPOA NINNNY W NNAY DY OLAYNT ITON THID MIIYN
MIAPYI YN YN DY INIDN MITIMNI 1NN 77733 M NMINVINT
'ON PPANI N9VIA NIWY L1953 MV WINND INPMIN ,NIIYD 1YV INY
IPOPNN TAWA I2YTN 0D MNIY INKRD 20.5.1970 OYN PYNYN PINd 3
Jovna Opn W PrY (Relikt obrigkeitlichen Denkens) 17707710 N
DMINN LIVYNRM SNNRN VIVYNN O3 MY WPNI NI TIY DVIPINT
LAVYNN DY INMIIWNND DIPH PR JI DY, DININI NDIN FYSNNI DI TINN
PYD T2 DO D990 PINT NPXTIN DY DINNINND DIPNRN IDDaN
Oeffentliche) »2m951 MNP NV NINDNA PO PYHYD PIiNd 111
(YW N M) MDY N2y WNID (Aufforderung

.98 DY NI B NPODO DY 364

OV OV INT 365

Petters-Preisendanz, Strafgesetzbuch, 28. Auflage (Berlin, 1974) W7 366
Vorbemerkungen §§110-122b Anm. 2 (a); Schroeder, supra note 1, 90, 99
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PYD 2921 (1851) 1PD113 SY PIND 100 YO 195 33 O) 2IWN 1NNYY
oY DOPON PA DTN INIY DM ,(1871) M0 NN TN DY PIind 130
¥ 2280 DWY T DD NIIYI DTN NODIDIINGD

NDXNY 0Y»WN NNPYI NN NIVY YWNN RN NPYPNIY 9N
MTHN T POY2 0WND T MY WYND 109201 PdPVIPINTD
W VN TPINNY ,0259250 LINDI YIIM DINDMIY ,DXVITIVD DV
PIXD PRYN FEDVIPINTIONINDI DVDNMP TN O) DIWYN INNDD
N2NNIY NIVYY YWNN IRNDD P02 NPOINDD DY IMPINNT MIAPYa
MY PI2 IYYIN PTO NTHYN DY DIPHN 12102 1NN DXIWYN IRNDD
WD *¥7.(275 P 1905 MW ,MyWIn 622 P 1894 mwa) OWNN TN
DTN NN N ,PVIPINT ORIV NNPYI T DPIN PPN 19
DNINDTOPTHN SWNNT DY NNMNNI (NMN IYIINN MNAJ IN) NPDINDD
TN LDYINNNVYI L1878 YNNI DN MVIPINTINISIDN NYNNA PIANNN
DN MIAPYI NYNIN ODNIDN TP DY N2 wpinino N (Hoedel)
“HNONIDN YNNI PANND PIN NYSN ADPN OYLHN IRDN MYPININ
33997233, INN VDYINN N MY NNMIN DY 2P .ANNTI NOT TN, POIPINT
PINN DAPNN M3 PO MIAPYD ,I0PN DY »Na wpanno (Nobiling)
Gesetz gegen die gemeingesfaehrlichen) MVIPINTONOXIDA PIANNDD
mvryy Sv nsan Dy IoNY  (Bestrebungen der Sozialdemokratie
NN AYY INNND PPN PIND .OVNIMPM 7PVIPINTIHNINIDN
WIV TY DNYS YIIN DO NN TN ,31.3.1881 TY  nvann
.30.9.189072

,I0VNI MY DY MYNIND 129NN NN DY NPIYNNIN NMPNI
oY DIMNA MI) IMMYPINT TPPTH DNINN NN VYN Dy )3
D NPTHN DY PNVIAN NN INDIY DIPRND DININ .DINPIDIDI
N N DY .DYPN 2NN Y TIDN MY DNYM YN 1,200 Sv omnd
WNNIY 000N DY NINIY,PTD JPYSIN YTAMNN XD T0WNN 7O MI2YN
N YYNNY TN DTND .15 1IN 1207 NTHN P DTN P2

99,90 ,0W WY 367

PVIPINT HNROIDN TN PINN DY .ibid, 83fF; Liourdi, supra note 233,47-48 W 368
Schroeder, supra note 1, 101f "

2100 ,8Y NI .PDI9 NINYD DININ TH P MYYINN 7 369
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132 P93 ywnn XN (Traugott von Jagow) 2nN"119 VIRV HINKNN HVIN
PIND PRV TOTINN P DD NWYNOY QN JOYHNN TR NIYD YPD
NN TRYND MOOON NYIANN N1IN2 VYN YN SV D27 DXIPNIA 1D
TLATPAN MDA NPTH TYD Y00 DY MY PHa TN, PTD DIDYNID
MIYN DY 9PN DN NI D702 NYIONNY XN MDD NINNN,NVYND
OWNN TN

72N ,Erzberger) MII¥IN NPIVINON NN MIAPY 1921 mMVA1
MNTOYI NXII 19N DIDIN NN NIN 1IN ST DY (3993010 MYIN
172Y2 YPTHINY DIPD TN NOWI PPRN PVINDT PN DY INNND
2NN N TITY ,NNIP DIVND 12 WY > DIDIY IOWNN T3 DD
PIPIN TOM N NPIND MDY MNDIIN SUYN :OND DVWYNN 10 ThRD
MLINT N DPN ,DXPIND NPXHIN IDTHN DY 1PN T MDION SUYN
NOVOWN SYNRI DY YIN PIWY 11T DY DIDIY TN 30 NI FEPvdvn Hv
20PN TNPIIININ TOWNT DY NNNN NIANNM WD TH) NIV

NRION INND 1931 MW NN NN NPIDINT DY NP POHNIN
N30V DYPN MIPN DY JMPNN INNDY DIPN 280D HY NNWN MINN
APNI TAOD THIN NOWI ION 13.4.193271 .MPo) MIDN PN YYD
;0»PIN N2 0NN 0N NSDAP-Y SS ,SA 000N ») (Briining)
YINN WP ITPAND DI2NY YINN O WY NYIIN — 14.6.193271 OIN
PPN — NOWIN DY DODN MAPYD (Franz von Papen) JaNS"19 YINI
WIPY NIPN NPMN 9.8.193272 .INTN NTIINN DX IDVIIY NIPN NOVIN
MIPNN NDI2Y INRD .NPHRNN NDDI NXIN N1I3Y YINID PV YN 1D
I VAVNN T DINR) AYINN OT DY LDNMIP DY NXN NAPIND

112 oW Ny 370

Ny 112 BN 371

Lauthuette, supra note 1, Vor §80 para 2 :119 ,0W W3 372

AW DM THIN DY POV LOWNT A SV INPPDY NPNYN N WP 373
NP NI — IDNON 7O DI [npA\UR P — DN n»oand NP
722991 TPVLIPIITN IOWYNN NVLIWA STIDY TIY NINY PPNV PNIPYI Y195
.Schroeder, supra note 1, 124; Heyer, supra note 243, 25 87 .70WN1 NyNI
THOY 0OPLI DIYH NIND 97YI NN LAWN DY VDN NTHY NIX D) NI
.61 NYn



PN ONY NPIWNN VYN DY IMIIYND MIAPYI OO ,DNN YNY DIPDY
3781933 n>>nna

DAN XD MINIHN N1I2NNAY T2 NNYP INDM DY NPID2I9I NDOX9)

APV — VYW NIWHN [N NI E0IPINT NPYI DN PO
RPN YVIPIIT IOWNI NN XD — THIN DY YYD LAVYNI M2
DPN HY INNN TY 0TI DN WINN TOWNN ;00N0 NININ TIY WIND
JOON NIV ,7MNNT MYIONN YT DY DY NYIAPNN W NT0Y YENvown v
MINKM DOPIND .DMDOVADI YINN OWNN NNI IYTNN NP°Y21990 DN
T2 .93 HY 010 PN OVLIPINTH TVWNN BY NN T2T1 DINPIVIDIN

9VNNM DXIPN VPNIND DUND

MDYAN YOIN DY NPLIPINT TIDN NMIT DY NNNY NPIND
DX D) 129901 ,713)9101 YAINI MNINNNN WOIN , MNIYN waN
VI 121NN IO ST NON TIDY DMIDT DN PLOYN NN

7 08y NPINT NYND

IRV P DXIPN DX NNAN 2NN DDIN R NINND DY N NIP DO
NPOTI N2 AN

.DY2 M0N PLOYN DIMIN PVIPITN VNN ,IONIPN INTN
D3772 NVOYY NOYI DN ;;NMNMI NPIND NN YIPY 1Y NI OYN
NN MY DIP ,1PONIDN NPIND DY DD D) 1Y 7D DPINID

78, oyn YV MY DRDNA IMN HDNI 9N NPIND

PO OY MNP OINIRY T2 DY .Schroeder, supra note 1, 142ff WA
NP INNDMY NOWNN NPPNN 1Y DIPND YN DOPIN PN INDM NPNI
OVNN NPPNN 9N INRD O — MHINDNN NP YTNINNI PIANNDD
PINDI HINNI MOV INDMY NOWNH DY NIPNN DY MPN INNA HIND
Kutscha, supra note 260, 34 89

Last, supra note 294, 173-179; Heyer, supra note 243, 22-29; Backes, D) X9
supra note 254, 23-36

INT XD DY PO DY Leggewie und Meier, supra note 250, 181 W9
JINDM DY NPIDIAIA MIVY II2T TMPNN DX DN MPN’ YPINRDY '9 D)
YoINY NN ,NOMNYN NYTN HYSINY DY52NN NI (TNY) NP D TIina
181 (3"DWN T2y DY AN HN) NV*AN

Backes, supra note 254, 42 3 vIVN

232,00 TInn V1LY

374

375

376

377
378
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N NN TPVIPINTA PIPY NI DTN D NN PYIN
- 2195V 12192 XD — DY ,1OW TOWNI NV DX IMIAN NI DY ;1910
MN DVIAY G INT DY DY DPIND DN DYDY 1D

DONIND DIDPY PWINI 110910 LIVYNI YNNVN IXNIN DWNNN
NN NI NI MINKD DNOANT NDTHY TSN MYOND DY
POV MY JIMIN PHT DUNYD DN PHND L DPTAN T MIIYD 90
.12NT NN DYNNIN OIININD

(KPD) m00mMmipn mvann Y dXNIN Dwnnn »Ion 28.2.193372
1991 ,0¥M NYTHN IND (SPD) mLIPNTIONINIDN MoanN O
MY NPTHA IYN P2 MINANN DOV TIY 7.0MPIN HNDI DNNIND
VAVYNN PPN TPININ NDXONN A0Y DIWN ,TOWNI YN PIAD DY
N IOWN IN DTN DY DN /NNNVI DYN NIV’ DY NN NI
305500 DY YN SYNNN

I2N MPTN VY IV DIYN NHNDHN OPD DY ,30.1.1946 DV2
17M0DNN YR DY FLONNIN OWNN PPNNY NIPNM DPIND NI DN
TOIN MYNNT XNPIND OWNN DY MNNNNNTINI INDM NPT SV
TH 192YD NYAPY NIV (13YN NINNND) 23.5.1949 DA NPPNI NPILYN
YNPIND TOWNN NPY DYI M YINOIYWI DPN IN ,MIT YIDOY T0UNN
YIYN .DHNDN 1732 IMIND NN 2PV9ND N TNN NOY) YIDIN DYDY IN
2. mNad 0NV WY 12 JOND DY TN N72YD PR

WIXTN N2Y,70WNN TH MAIYY N9YPH NN NIV 30.8.1951 DM
YOIPINTN FOWNT DY 1IIM SNPIND IOWHN DY NNNN DN PPINDD
19993 ONPIND WHND DY ANnn E/DNmS nnnnn  duIPINTI
7992 TYON PIND 7971 21,18 ,9 DXYDI NINYN ,NNNNNT MOIPINT
{79081 80 DDYD) PYNYN PIND NYNRIN

Schroeder, supra note 1, 155 w2 379

Heyer, supra note 243,35 W9 380

Backes, supra note 258, 13 at note 2 X7 381

Lauthuette, supra note 1, Vor §89 paras 6f 7 382

JINDM DY NPYYIATN DMPNI 2D NIYNYI 'DNMD MLIPNT DY NDANN 383
POUMY 99 T DY 1IN MNINT NP IMND L1931 mwa Swnd
K. Loewenstein, ‘Militant Democracy and Fundamental Rights’, 31 American
Political Science Review (1937) 417-432, 638-658



NDXAN 11T - JOWNN DY TIDW MNIPY , TID PIND (3)79 YD 295
DN DN — TMPI2I9N MVIPINT (Rechtsstaat) Pin N THI NPTNN
PN NPT DY PYNO NAWN) DIND DY IO NMDT NOWHD WY
2105320 MMM NP )2 ON

292 0N TIDY MNIPY DY 'NNNN DIDIN' NN DY ¥YAP DN PN
NN D212 Y72 MMIDN TID NPT DY NYID D180, TID PIND 18 PyD
:TYON IMIT TIDND DX 21DV HUNNN YOIPINTI TOWNN

Whoever abuses freedom of expression of opinion, in particular
freedom of the press (paragraph (1) of Article 5), freedom of
teaching (paragraph (3) of Article 5), freedom of assembly
(Article 8), freedom of association (Article 9), privacy of
letters, posts and telecommunications (Article 10), property
(Article 14), or the right of asylum (paragraph (2) of Article
16) in order to combat the free democratic basic order shall
forfeit these basic rights. Such forfeiture and the extent thereof
shall be determined by the Federal Constitution Court.

MNMOYN WOINT VI — MVXAN YNNI NYID YHNWNY ) D3]
waIN2 (5 NPDA (3) PYD) IRNNN WAHINA (5 NPDI (1) PYD)
VION NYIXT (9 NTPDY) MNINDNN YN (8 NPDY) MDIININ
DDA (10 NPDY) NVPXPMIMIPIVY NIT 12T ,03aNIN DY
PIANOID PTI — (16 NPDAI (2) PYD) LOPNN MNI N (14 NPDI)
DN TIDY DT TIANY PVIPINTA ITON DY TN MNIPYa
3 VN VOV Y YT TYN IY1 NHDXRD DM DDV DY

384 599790 NPINN LAYNN

YDA MHYON DY NN DXNINN NN YR NN PIiNd (2)21 Pyo
PNPIN

Parties which, by reason of their aims or the behavior of their
adherents, seek to impair or abolish the free democratic basic

order or to endanger the existence of the Federal Republic of

DY RO D9IYN 18 PYD M PIxd> 384
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Germany shall be unconstitutional. The Federal Constitutional

Court shall decide on the question of unconstitutionality.

MYPIN JIDIN DNMIND X2 IN JPMIVN DIYN WX NNDN]
,00022 WX HOYANNT YVIPINTI ITON DY TIDN MNIPYD YNID
MO TINDN DPOITON NPIDNBIN DV NINPP NN 190D N
NPINT LOYNN NP2 VIONY NPNPINTIND NONYA . DPNPIN XD

[57790

395 TIDON NIT NYOP DY HIIND INWI MNPING LIV NP PO PINY
T PYD IAPN 29 DY .21 PYD 29D MIDAN DY NPNPINTN DY) 18 PyD
TOVIN N TPNPINTVIN NIV MYV HNIYII VI MDD MDIND PR
INTID SNPINT LAVYNN XA DY PIIN DIV MPIN

DINY) DININ DY M0N0 DONRIND NN 7NN TIDN PIND (2)9 PyD
:DMONI (NNON

Associations, the purposes or activities of which conflict with
criminal statutes or which are directed against the constitutional
order or the concept of international understanding, shall be
prohibited.

YTD JPIMIDYAT N JPMIVNL YWY MTHIN DY 1DVP TONY]
92 NPIND ITON 1O MIMNINN N 01D DPINT NN 1979
*LNo2PN MNINDTPI NDAN

MOLYANT ANINP NHNON ,NNL MNP PO DY IN»NN MaAPYa
MW (SPD) MOLIPINT-HNINIDN MIZONT NN NN NI DVNIMIPN
YRN8 SNPIND MOWNT DY NNNN DIDIN PIDNY PIN Nysn 1950
MPIND VYN NP DY MYMINN DX D) 210N NPIND IOWHNI DY)
YNPINT VYN DY NYNNI NNV NN DPPIN ;NOWNNIA 92N 3T DY

NN TINN 1952 MY :NPNPIN YNI2D DNDAN PNV WINND 7NN MTINT 385
NSDAP 50 S oSN 2NN DY N12Ownnm SN) mvon SRP Dy
W) KPD mouommipn mooanin Dy 19030 1956 mvway (BVerfGE 2, 1 w9)
(BVerfGE 5, 85

OVG Hamburg NJW 1974, 1523, 1524f 0y 9 386



YT HY SMPIND TOWNI NP ;ININI NI 12ITH 1IN 2 MYTID TINN
MYAND DPVINN TID NI NI NNIVAY MININDT ;7T >TIY
TID NMOT NPHYIY NPYIN MINIAT MANNYN 1NI) PVLIPINTI 1
DTHYN DY DY NN NYSDN .(PPNYD M DTN WaIN 10320 waIn Yy
NIMN NI2Y INAPY NYPIY,NPTHN DY DMHYIN 1IDND IV DX DY
PRI NN PIND DY MIAPYD NDNOWIN DY ONYWIN DTIIII YN0
171202 DOYNAN DOWYN DY DY NIDRY ,INY 1IN NYST DOVOVNN W
NN PIND DTV NYSNN .LAYND P2 M2 OYYIL VIV NV DY
oV 0TI DY) D1NPIND MTONN THAI DY ,N1TNHN DY NI DY NN
) (MO YWY DPR) DDION DIYINNI WIDOY I YN .02 DNNIND
1) ,70WNN TH NIV 1IWNY DMINIIADY 0NN DY DWNNN SWIN
IMDIVIIND DY DYPON P NN INIY NI O) 1IDNR»

2NN 2 NHYLA #NIN NNPA NNNNI DIVIVNT W DY INYSN DY
NDNI YNIN NN .DPVLIPNP XY 1IN ,NYINYN NPIND DY NYNIND
NYTNN DY NTI2D DY PIY YTYNY DNODIND DY T Noyn DNPra
FOWNY ,NITHY TI2D PR I VINDINN YIAN NIPH IO I INK .PMITOIN
JDNMND DY 07202 NOPY NI NI DT NYN9 XTI SNPIND
oW SIIPIND POOYN MMYI 1 DN Ty .ANPINY NPTHN MINK) DY
T2 10D PN D OV, ND I MITOI 1 — NOTHN NOWI YD — NPTHN
ND YN0 NN JI9Y NADYNN NNV NN ;02T DY D2IPNn j2Ina
a0 waina npTsIn

Hochverrat und Gefachrdung) 90wnn 1) MIIyN MITIND 0PI
%95 ¥ punyn PN »win P91 (des Demokratischen Rechtsstaates

= YN DMPN PIND DN ONNND DTV TIND NANIN NYSNN I PO w oy 387
PV NN YYD HDIVAN VAYNI YIVIWN MIYIN NN — DNNXD NN N
Sozialdemokratische Partei Deutschland, Das politische Strafrecht W2
(Bonn, 1968)

Schroeder, supra note 1, 179ff; Lauthuette, supra note 1, Vor §80 paras W7 388
off

PONN YR YN - DMWNIN DP9 MITIN VYN NPTHN T MHIYN 389
MININN NNIDN NNY DONNND DXIIWN MDWN DX WHTND YT — >890
E. Kern, Der W9 ;1007101 DA MY APTNI DOYNIT DOWYNI MNNLN
Strafschutz des Staates und seine Problematik (Tuebingen: J. C. B. Mohr,
1963) 5
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FHnpINn WNT (NN 717NN HPYIND NPTHN

NN D»PNN PN DYYHN D) INSYIND 192¥0 T8I N N7aYD
DNY 1NN NIV WITH PN 1NN ¥2.0720 DV S DNMNNT I
NI MIYAYNT YN I0WNI NYNS DY NIpNa )oY ,I0wna nynad
PTIOINTHYND DIPH PN TPYYN NPNINY ININD ;WY 109N INAONN
P9 PIVAN I0WNI NYNA PIT PTD NTHYN WINN VOWN — YNIND DV
.DTPN IOWHN DRNN T DY

SN PLOYD NLOVYN NBAIN DO TINNVN NPIDININ DYPI NYNI
PN IN 1NN DNLY N NOLY NPPYI NPTHN NN NYONN

,LINDIAN DY D19V ,NYWNNN DY 1997 NODID SNPIND IOWNI NYNI
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TONINN PN VINDION POXD NI/ APNY NOYHH >IP) NIVINSI
YNO DRNNA OND IOWND NI DTN OWNT NPYY (1D
TN OWNN DPND YSINN MONN DX NPN KPAY PN ,IPI092 Ny1INY
MONN DN 1N NPOY PN JD 19 ;390 INND 70 Y33 N 12907 INND
NV Y9 DY WP HYNND NN 19N INNDY MNNT DYNN DOPNY YNIND
PNPIND A0WNN NV YNAD 7D HYOY T2 T .IPOIPINTN IOWHN
OWNT TH NIIYD IWNIN IOWN TOIN DY IMNDID N IMINDI DY)
IYI91 ,5UN5 17 .90WN NANT NPOY SYSNN TTHA NI NYI9N DN P
TH NI2Y0 IWN D IMIND 19 DY 2D NN 2I0YN TOMD N VINII
OV IN VINDINN DY MNDIT DY SYNNN NI YN DX PI IOWNN
MIIYN ITH2 DDA MILYN TOIN DY IMINDA TPNYI™TN YN . TOIN
MMIONI VIDWY OPN TIN N MMOONI 1719I) 105 09Y01 MMNIAPN

NPX921990 N MDD M TNN) Laender T WX DOWYNDY ONYNN 82 PYD 390
DHNIYOT LIVNI YVINDIINN I (TINDN

Stree und Sternber-Lieben, supra note 18, §81 para 2 7 391

Maurach, D) N7 ;WY PIND (6)(1)11 PyD 29> Unernehmen YW NITHNN NI 392
Schroeder, und Maiwald, supra note 1, 324; Lauthuette, supra note 1, §81
para 11
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— N2IY90 YINOIND IN NNNDN NI YSIAD PNPIND LOYNN NP2 IN NOWNH
YITIN OWAN TIDM L(TOND NNV WHN XIN 7133 Y3IN wHyny nay
1979 D08 NavNn XN 1YY MY DY 1 Dnpng

ONOXIVIY HYA NWYN NID ONNIINND 2270 NN DMPHN NWYNn
DN MO YWD .DNNINN D1NIAND DI YN9Y YDVUPMIIN
DYTPONN INDNNY NONRD MDD ,DONNN NP 0¥XANN NI VI
1951 ,0192 TYD — WP MNAN 9I2) — 101 XD »I0WNN TOINI
DOININ NP DI DN DIYNNN YSIND JY PIIYIITI YIDND INON
YWIN NN NYIINY ST 722 ¥ DX W17 T DN NOOYN SUIN TN D)
, 7902 MYT 1159 Y NPYDN 19 DY > NNDN NN DIYAD NOOYN
¥6.M102 vindw awn o MY mHOYI NNdav D)

1T — 81 PYD 19D 172YD MDD NWYN YNINT ,PIND 83 PYD 19D
- MOPHN MDD NIIYN WX DY NIPHND DY WY TY MY TORD
IYNYNN NI2YD 192YN DY N0 YNND T .0NY wNn TY MY IORD
IND DAN) TPLIPNP TON KV NP NN W T MAVYND DY
YN N OIPTAN MNOYI P TIYA YN (TIND NOLNM NXPNT
,172N2 YVIXIN INIAN NPY INIVHY DPVLDINIV MDY ¥ NPINN

PIIND DY MDONI YINOWI DPNI IN MINON NIOYIND 1T D wHYTID v 393
DTN 1IN DY KDY 112D MPIND

395 TPDYON NAYNNIND NIX NNV VAVYNT 19D TPDYDAN NAVNNN D PINd 394
OV DTN DOIMAND DY [ INNIP "N INT PIPIDNTIDNIND YINRIWT DAVNN
ANNIP D DIOTY NN (D>2NY) 'NNY PI2 N TINT INNN 29997 LAV
SI9ONY 341,325 (1986 ,D°9W1710) DINR PYNRYY MM (NH N

Stree und Sternberg-Lieben, supra note 18, §81 para 4; BGHSt 32, w9 395
169-170, 172; Artz, supra note 186, 428; Maurach, Schroeder, und Maiwald,
supra note 1, 323; Lauthuette, supra note 1, §81 para 14f

BGHSt 6, 336, 340; BGHSt 8, 102: Stree und Sternberg-Lieben, supra W3 396
Mischka, supra note 132, 81-96 W7 DINN DY ;note 18, §81 para 4

Schroeder, supra note 1, 300; Maurach, Schroeder und Maiwald, W3 397
supra note 1, 324; Stree und Sternberg-Lieben, supra note 18, §83, para
21f; Lauthuette, supra note 1, §83 paras 4ff; BGHSt 7, 11{f; Entwurf eines

132

A0WUNA 1A NNAY 70 NN 17NN



133

N9 NN ,IOVWNN NV DY INK MPYI N 197D PNVN PIID 71D
VI FEDINT TNYI WRIN MI0WNN MIPYIN 12977 OX 173V T3
NPYN ON 172V 1T N N DDION XD J0WNN NPYO PN NNION
JWUNY NN .DYMNIND YNDA DNY 0NV IN DMNIIN 0PV TID
NPYD INPNI DOVDNMP NNVYI YIPIRD NIIND DY NYIVND NNON
SPNY2 H0WNN 1IN
DOWYN 910 DN NYYH .NIDN NYYN DD NIDIN NI2YD [, NINND
,OND SYNANT TN DOVIN PINY D) NI 0WNN MINID DOININ
D109 1ND) NPTNN DY PINVIAN MNINN DY YN NDIND DIYINN NVIP)
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PN OWNI YN DOWVIN NYIDY DY 179N 12 DY) ,IMON MININDD
NI 772Y0 DPPY WITIN YWAN TD N ©°.a0wnd Ndo HY3 7172 NN
1979 W08 NavNn
NPINKD YSIND DN NVAD SNYI VIVYNN A ,PIND 83a PYD 19D
YWAINT MIXIN N1IYN NNOWNN YNIND DTN OX IWNY DR IN 11109
2Py D»NIANN D3IV NOPWIY NIIDN NN 3% 19IND 1PN IN D)
TIN Y21 YWAINT MININ YXIND DN IN,DIINRD 1Y SYNIN DY DIPIUYN

Strafgesetzbuches (StGB) E 1960, supra note 18, 512; OVG Hamburg NJW
1974, 1523, 1525

Laufhuette, supra note 1, §83 para 5; J. Wagner, ‘Terrorismus, Hochverrat 'x7 398
F. Ch. Schroeder, 89 nINNX N 70y5 .und Abhoergesetz’, NJW 1980, 913, 915
‘Moabiter Landrecht oder Hamburger juristische Spoenkiekerei?’, NJW
1980, 920, 921

Maurach, Schroeder, und Maiwald, supra note 1, 324; Lauthuette, D) W7 399
supra note 1, §83 paras 4ft, 8

Lauthuette, supra note 1, §83 para 9; BGHSt 7, 6 '8 400
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Oy 9910 ITONNY INIDY L,NIIN OWYN) PDN OUYN DY) MNOVIND
OLINDI NVLIND D DY NNY NINRN N 1IN DN PN 24 PYD 292 NVIN
01 IN D DY DOWMY DOVYN TTHD DDA YXINT SWYN ON PI

SV INYP DN MIDDNT MY DPDIY Y2097 PIND 91-84 DYYD
PVIPITN PIND NPTH

NN ON OINSIY DO DMOPHRT DTN PN 84 PYD 1)
PN IND SN OININY 0N POHNN NITY NI N IPINY
D) V)Y .DNIY wNN Ty DWTIN NWYIDY 08N 1T — (Ersatzorganisation)
NNHRI PHINOIN I OPP P

VNI HNPINN LIYNN A NPXD DY WIANND ¥ NTIN WPNA
IPOTI VN NIRRT MTY APIND XIND DN AIRNINY MHDONI MIanNd
T™H OMAN M2and M0 (KPD) 7119 DY Doommmipn moann
T2 NN TN 2APIND XINND DN NI (verfassungswidrig) npInn
PYD 29D MOMNN OUNRT T DMVIYN DIODN MOOIN NYIANN VP
M2 YOINN QPN 84 PYD DY DTIPN NDNN NIN ,PWNYN PIinb 90a(l)
INININ IN ODVIVIVONP TPAN VAYNN N2 MIIND ¥ OX NIHNVA
INTIIN X O, IPDVIVIVONP NN LIVYNI NP DY IMIIN DN .TI03

MO NPIVPITI 24 PYD 23D NVINT ININD DI NI NVLIND NN NT DY 401
172y NIYY PPDND DMWY N THX DY NVIND NONMNNN

Backes, supra note 258, 88ff 0y ;BVerfGE 12, 296ff 402

DVIND TP PVLDINIMIPN MDA DY NIIIND DIWINT TNRY TN DIYNND PN 403
IPIVNDI INID M NNIN NVDINIMIPN MDA I NI 1945 MV HVND T
29NN SY N MDY P PIANNDT MIAPY DNIN PVIPINTI WOWNI DY
N2NMDN (RT MXVIND 112 IPOY) SNRND WNN PIAY (M2 MXIN IPOY1)
PANND D>NNN 1951 MW 9231,N1IIWNN HIIN MOYI HY JTND 1IN 2N
NPIND LAYNT AT WO ININITN DXIPIYI [, DPVDNIMIPN DN TN
Kutscha, 39 .7PDPIN0IN 7290 ILDNIMIPN MIDaND DY 171902 Nvpa
P2 ,NNPY DNNNI SNPIND LIV DA NPYDI DY ;supra note 260, 47-55
PN OY NIY1PNN NPRI DMVIY DIYIN DY NODINN NPIDINY NYVI INYD
.84-69 ,0W NI ;TIDN
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D717 DN DPNPIN DN DOWYNN P VAYNT NI IO TY .PNPIN
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oV OYP IR MIMN PN XNIND OX AINIINY 1290 DV (POND mMOMN
SV NN 9PIND D109 DONPINTIVIN O IONI NIN IN MDD
TYVNN NOTY MININ NNON DI 1’ 112N OY .1PNPIN YN OND MO
T IPPNIN TN T PRI, TPDPIN 2NO2 XD TPNPIN 2NN 7MIDoND
D»ONT PNINT IN TIZNN DX 1PN NP PN .DNPNPIN DY 90N NPIN
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2Y SNPIND LAYNN NI NTIIN INKRD PI DNON DOWYNN 1P9DY NINN
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Backes, supra note 258, 186ff 0y N7 404
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;09NN DY DNV NONN 1NN ,0°90I NNINT NHNTI MIYI MDID)
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BGHSt 20, 287; BGHSt 26, 258; BGHSt 6, 129, 130; BGHSt 20, 74, 76 27 405

BGHSt 26, 258; Heyer, supra note 243, 99-101 "7 406

™M1 J1P¥ ,IPINA 13 NI1PNDN M2 IPRY 1NN PIY MYaN Pa mMNann - 407
PNPIN ON22I MM DY HIIND TADINN TN NN NIN SNPIND LAYN
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Y2 D) 84 PYDa DIDIN DOWYNT DI DINON ,PIND 85 PYD 295
PN - NYSIND MYIN ENON TNIND 1921 IV IOPNY PIIND
NI NN DY DI NONON NN — DNa PNLNIY TN M
9272 VION N TTH OX P OPPNN NIV DY SNDDIN 23277 *0pIN
mIaN Y N9ayN MYNNY NN NN MDD NIND DPPINTIN
ANING DY INPPINTIN 12T NVIDN 1IN XID OPIN YND2 NINA
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DYIMD N2NYNN 22TV 72921 29D DIP IN DIV WIDY TY DY IDRN INT
MIVNY WYY DOWYNI OX SN K NDIRD SVIPITI IOWNN MNIPY NN
MIVNY IN,DMPIN YNDAN DININT NNV 9N DX2I NIMNN, TN
.(Sozialadaequate Klausel) 132 Nx12) mMInNN ,I3pNn 10

Y1NINT DDION IN XAMH ,PRNN ,INMNN DTN ,PIND 86a PYD 295
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MNNDDN ,SS %MD 70000 S¥ DWSN ,DIP 20X 1N MNNDD N DX
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#1230 2950 NYTNN DY 210N NNRY DY )0 D»PN OWHN

NOWI IN NN IN 2D OYNN DTN D097 PIND 90 PYyo 195
DYNWYN NAdYD DNV YN 1Y DOYTIN IYIDY JOND T — DTN
MTY DY DIDIY MYSNNI DAY AYNINN “2.71301 190N DY)
IN IPTHL YNAD MDD IN ONTNY AP DY T yTINa nvIpy
TY DOVTIN DWW IONRD IVIYN DY DT — NPIND JOWNT MNIPY3

PN XN PHIIN DY INTIDND DONIND ,386 NIV YINNY LDPLA 2PYo NN 408
20NN TION PIND (2)9 Pyva DIP

.D2397 TIWNN PON NXIN D9 PNVIIY TIWHNN INNNI - 409

BVerfGE 12, 296, 304; BverfG NJW 1964, 539 0y w9 410

BGHSt 28, 394; OLG Celle NJW 1970, 2257, 2258; OLG Duesseldorf w9 411
NIW 1988, 2906; BGHSt 27, 1; BayObLG NJW 1962, 1878; OLG Celle
NJW 1991, 1497; BGHSt 29, 73ff

BGHSt 25, 33, 130; BGHSt 28, 394; BGHSt 29, 73ff; OLG Oldenburg, w9 412
NJW 1986, 1275

WY YWD INDI B ) Sw npn BGHSt 16, 338,339 Y 413



1TIAD DY MINOWIN TOM DY 1T DY PY TV MY NN DNV wnn
DIDIY I YAPI JOYN LAYNN NP N PNTHIY NIPHNA HENOWIN DY OV
PN YRI WP DNIPNID IITH IR 78T NI DTN NOWY oy
aWNY P3N YN YON NINY DN TPINN DN D) DN DY NNND
P32 DIYON AN VI ND 2 NOWIN DY MINOWIN TOM DY NN Nadyny
NOVIN DY IPYOIN WP 29D NON W 172y
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NPTH NI 7NN DNPAOY DIDIDIY 1D VAP PO LAYNI NP NAD
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770N N20YN I3 D952 HMINIDVIN NPYTN NI TN YN DV
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BGHSt 16, 338, 341; BGHSt 11, 11, 13; Maurach, Schroeder, und w2 414
Maiwald, supra note 1, 342

BGHSt 16,338 w7 415

BGHSt 7, 110 7 416

VGH Mannheim, NJW 1976, 2177 w9 417

BGH JZ 1963, 202 W7 418

Roggemann, supra note 283, 934, 937f; BVerfGE 81, 279, 293f, w3 419
BVerGE 47, 198, 231ff; OLG Frankfurt NJW 1984, 1130; OLG
Frankfurt, NJW 1986, 1272, 1274; Stree und Sternberg-Lieben, supra
note 18, §90a para 1; Laufhuette, supra note 1, §90 para 1; U. Karpen und
K. Hofer, ‘Die Kunstfreiheit des Art. 5 III 1 GG in der Rechtsprechung
seit 1985 — Teil 2°, JZ 1992, 1060, 1064; Ch. Ch. Gusy, ‘Anmerkung
zum Bundesverfassungsgerichtsurteil’, JZ 1990, 640; M. Hellenthal, ‘Kein
Gesetzesvorbehalt fuer Nationalhymne!”, NJW 1988, 1294, 1296
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MO0 ALY DN DI DTMDN 712 T2 OON 2 NDND
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DY NON WK DOWIN DY DT DY P DT KD 1920 0NV wnn Ty
WP 99 NON DIWON 2N WHP KD 22 1I0owni (MONMVIND) MONDN
M9 OV

D»NPIN DNIN T MY DPDIY 23097 PIND 108e-105 DXYD
PN MY
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N997 PN .DINND 1PN MDD 232 012NN DXV DY KDY T PN

BVerfGE 81, 279, 290-294; BVerfGE 47, 198, 2311f; BVerfGE 69, 257, W1 420
Roggemann, supra note 283, 934, 0y ;269ff; BVerfG JZ 1990, 638, 639f
941f

G. Zwicehoff, ‘Der Schutz der Staatssymbole’, in: Der strafrechtliche W7 421
Schutz des Staates, (Hrsg.,, Bemmann und Manoledakis Neuwied:
Luchterhand, 1987) 107ff; Gruenwald, supra note 308, 2911f; Krutzki, supra
note 310, 294

BGHSt 6, 159, 160f; BGHSt 8, 191, 193; Stree und Sternberg-Lieben, X7 422
NNVIIN W supra note 18, §90b para 1; Laufthuette, supra note 1, §90b para 1
PNOAN W DY NNPXAN NPNPIN DY NPYTA >3 PI85 PRYNR SNPIN TOMW XN
P25 NV YAND MO P2 PONX (BGHSE 12, 364) 1»Oyn vavwnn ma Ty
- ONPIND TN DV HNYWIN TI2D1 DY NN NIYIY N PVIDT ITIAID MDD
NI NPIOAN DY NNPIAD VI TIAIN DY KDY MNVIVYN NVINVIND DY 191
Schroeder, supra note 1, 204

Duesseldorf NJW 1978, 2562; Eser, supra note 172, Vorbem. §§105ff w7 423
para 1, §105 para 1
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PIND MYXNA YT NONM 7 ymnn NN NOND INIPY 0121 MNP

R. Harnischmacher und R. Heumann, Die Staatsschutzdelikte in der W7 424
Bundesrepublik Deutschland (Stuttgart: Kohlhammer, 1984) 71

Eser, supra note 172, Vorbem §§105 para 2 87 425
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JOND DY YUNN TY NI AVIIDIN INITPON DNON]

E. Dreher, ‘Das Dritte Strafrechtsaenderungsgesetz’, Teil I, JZ 1953, 421, w2 427
427; R. Klein, ‘Straflosigkeit der Abgeordnetenbestechung’, ZRP 1979, 174
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Entwurf eines Strafgesetzbuches (StGB) E 1960, supra note 18, 548; W1 428
Gegenueberstellung des Entwurfs eines Strafgesetzbuches E 1962 (Bonn,
1962) §404

Maurach, Schroeder, und Maiwald, supra note 1, 366; S. Gruell, W7 429
‘Strafbarkeit der Abgeordnetenbestechung’, ZRP 1992, 371

Barton, supra note 219, 1098 w9 430

;Entwurf eines Strafgesetzbuches (StGB) E 1960, supra note 18, 513 N7 431
Gegenueberstellung des Entwurfs eines Y1 1962 mwn 1monwIn Nysinn Sy
Strafgesetzbuches, supra note 427, §365
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M. A. Niggli, Wipraechtiger und Flachmann, Basler Kommentar 432
Strafgesetzbuch Il (Basel: Helbing und Lichtenhahn, 2003) p. 1618

Stratenwerth, supra note 27,201 287 433

IONY 232 DY INY 434
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S. Trechsel, Schweizerisches Strafgesetzbuch — Kurzkommentar W3 435
(Zuerich, 1992) Art. 275ter para 1

ibid, Art. 270 N 436

Heisz, 289 ;3167) 315 ,288 DX9°YDI TNV MY 1IN D %9 2000 MvwNn 437
supra note 200, 96-100; Becker, supra note 210, 66-69

Stratenwerth, supra note 27, 390-399; M. Pieth, Basler Kommentar, "7 438
Strafgesetzbuch 1I (Hrsg., Niggli und Wipraechtiger, Basel, 2003) Art. 322ter
para. 4, 21; Heisz, supra note 200, 96-100; Becker, supra note 210, 66-69
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E. Foregger, in: Wiener W9 ;MDNN 9270 DN TIND NINY DIWN ,MIN
Kommentar, 6. Lieferung (Wien: Manz’sche, 1999) §242 para 3

442 NIYN OINKY LOPLA ,)979 INT 440

O. Leukauf und H. Steininger, Kommentar zum Strafgesetzbuch, 2. N7 441
Auflage (Eisenstadt: Prugg, 1979) §242 paras 1ff
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E. Foregger, in: Wiener Kommentar, 6. Lieferung (Wien: N9 % N0 Dy 442
Manz’sche, 1999) §243 para 4
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Fabtizky, StGB MANZ Kommentar, 9. Auflage 2006, §246 Rn. 2 444

Foregger, supra note 439, §246 para 11 "7 445

Leukauf und Steininger, supra note 442, §246 03 W1 ;ibid, §246 para 5 W7 446
para 5

Ch. Bertel, Wiener Kommentar zum Strafgesetzbuch, 2. Auflage NI 447
(Hrsg., Hoepfel und Ratz, Wien: Manz’sche, 2001) §308; Becker, supra
note 210, 85-89; M. Ueberhofen, Korruption und Bestechungsdelikte im
staatlichen Bereich (Freiburg: Max-Planck-Institute fuer auslaendisches und
internationales Strafecht, 1999) 285ff
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Livos, supra note 111, 257-258; Kareklas und Papacharalambous, supra W7 451
note 121, 110f

.397 79YN THY LOPLI PP INT 452

Livos, supra note 111, 193-224 789 453

.230-224 ,0v 454
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Liourdi, supra note 233 '3 455

Becker, supra note 210, 89-91; Heisz, supra note 200, 68-70 W 456

Stephen, supra note 34, 298ff; J. W. C. Turner, Kennys Outlines of W7 457
Criminal Law, 19th. ed. (Cambridge: Cambridge University Press, 1966)
410f; L.R.C. of Canada, supra note 15, 6



25 121,DN0OY NMIOH MNIND N ININ T NDNN DNIVNN DD
NapYNN v9 Yy ®EN0HNn M2 MW DY 1720 512N DIVN 1 WY YN

ANPOTI PYON N 458

Whereas divers opinions have been before this time in what case
treason shall be said, and in what not; the King, at the request of
the lords and the commons, hath made a declaration in the manner
as hereafter followeth, that is to say; when a man doth compass or
imagine the death of our Lord the King, or of our Lady his Queen
or of their eldest son and heir; or if a man do violate the King’s
companion, or the King’s eldest daughter unmarried, or the wife of
the King’s eldest son and heir; or if a man do levy war against our
Lord the King in his realm, or be adherent to the King’s enemies
in his realm, or elsewhere, and thereof be proveably attainted of
open deed by the people of their condition: And if a man counterfeit
the King’s great or privy seal, or his money; and if a man bring
false money into his realm, counterfeit to the money of England
as the money called Lushburgh, or other, like to the said money of
England, knowing the money to be false, to merchandise or make
payment in deceit of our said Lord the King and of his people; and
if a man slay the chancellor, treasurer or the King’s justices of the
one bench or the other, justices in eyre, or justices of assize, and all
other justices assigned to hear and determine, being in their places,
doing their offices: And it is to be understood, that in the cases
above rehearsed, that ought to be judged treason which extends to
our Lord the King, and his royal majesty: and of such treason the
forfeiture of the escheats pertaineth to our sovereign Lord, as well
of the lands and tenements holden of other, as of himself.

NIPN NHR NONYI MNNNI MNY PN MYTH NIT INTPNI DNIN]
DXTNON NYPIAY N THNN ;7D ITHI KD NIPN DHXY NTH2 IV
NN PNTH N DN’ DTRYI ;IMN NN ,)9N0W 117902 ,0°IN2M
D2,V DY IN DY N1291H7 NNI DY IN TONT NN DY DN
N2 DY IN TOND DY NN N2 TIAD DX HHNN DTN DN N ;0N
DTN DN N ;9NN Y 17021 NI NYR DY IX INY) DIVY 1NN
YIND TOIN N IMION DN TINA ToNN MNTX DY 1NNYN PION
NITY NIOINY D1 DYM ,INN DIPNA INX IMIDN OINN TIN o0
ToNN O OWIRD N DITHN INMN DX 91 DTN ON) :IYYNI1 OUN
SV QP NN YIVN INLYO DNIN DTN ONI TINN YAV NN N
oW D957 yavnd NN ¥avn X Lushburgh MIpN NN yaLHN
NI OOWY ST IN NNDD YT PRND YIvnny Ny POIN
IN AN DX ,NDOYY TNON DX NYDP DTN DX DY THNN MNTND
IN (in eyre) DXTTI DLW INN IN IT VIYN NN TONN PVNVY NN
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MYN PIN MITIVN ININRN LAY NTIVNN NIAY DY NNPHL ,NONPHN
mapya (scandalum magnatum) NN PWIN DY NAOYN IONY 1275
NTO MONDN 172y 1641 MW VINDIAN T Dy Star Chamber-n 21vV2
D290 LOVYNT NAD — INMINX NN PDIND MINDN 12 — MIAYI
#7070 DY D09 N72Y NN NOWNNN NADYN YD PO 1704 MHvA
NN DY IV NN ,YIN NYD DY 192YD N19°NN INNSNN N 1Y
IMPNA NYNS DY 9D YAPY LAYND 12 ST DY NANHN NIYY Yavn
DY 722 72,099y INHNYN NN PO DTN 1T DO Tonn DY
WAV TPNDIND 1997070 MIAPY INIY DMNIIN-DMOPTINT DN
DY NPV MANNYNA INYA PP ,NNPKN YANIT OWHI MIIWH Y DY
1992 NY2 .90WNN DY PYNYN DINNN YINHD NN, POOYI DOV DY
N7MNY WPy (Seditious Libel/Speech) NTmn »927 N79000 DH2Y
MPVNON NWAN OIND MYLY PN Mt DY “°.(Seditious Conspiracy)
FOWNT T DMINN DOWYN LTIND IX IND DVIND TPXMINND DY
DD NPAY HIPDIN JOYNN TN DMIPIINNN DMV DD 1IDN)
DTN MIDNIN DX PIND NTYN 1I2YD ,NPP0aN 290 #1n33%) N7na

MNY DIINND DVNYN D (of assize) DXTTI VIVH NI DLWV
PO0N2 ¥ ;0PN DN DOYXINT ,DIWIN MMIPHNI VDN PINTD
ToRN NNTRD NYIND DTN DY DTR VI ¥ Y5 110NNV DIPHIY
N2ILY INYPANIY WD DNINDY TN NINID DTN HMIDN TN

[ANpPINDY DINN NPINAY DXDINT MNTRN ON ,VIOW MNTN

L.R.C. of Canada, supra note 15, 5; U. K. L. C., No. 72, supra note D) 9
1, 7, 64; E. Pollock and F. W. Maitland, The History of English Law before
the Time of Edward I, Vol. 11, 2™ ed. (Cambridge: Cambridge University
Press, 1968) 502ff; Turuer, supra note 457, 395ft; J. F. Archbold, Criminal
Pleading, Evidence and Practice 2003 (London: Sweet and Maxwell, 2003)
2018ff

L.R.C. of Canada, supra note 15, 6; Stephen, supra note 34, 300f w9 459

NNNY (WP NPYP) MNINDD YD IONX 1797 mwn Unlawful Oath Act 460
20297 VPWN NION N NLIYA T TID NN TPMIVHN

JTINNN NIIY PH MV MYWIN SNWI P IPNYINN 199707 %99 Swnd 10 461
INTDNN MY MYYIN 33 ONYY ,mMywin 103 v 1810-1789 DMIwA 1N
NN NPH NNMN YN LOVHNN YW INTHY Lobban, supra note 1, 309
Schroeder, supra note 1,236 W9 ;1871 NMWN NNNN TIN SV PINd



TOYN ) IMINY NN DTIVNN NIY 2D DIND HPN “2PMIToIM
IIND N9PN NMINI MTY ¥ . 0»0DIn DYINND NYaYIN N»a PIY
DINYII Y NDY NPT DY TIND IYPNY ,113YN DY NP N 1371 MN

APV WNYN R MII NNPII .DMPNIANY OOVLINI

That the practical enforcement of this doctrine was wholly
inconsistent with any serious public discussion of political
affairs is obvious, and so long as it was recognized as the law

of the land such discussion existed only on sufferance.

T D30 VINMNY TN NTHRY DB R NPIVPIT NIINY NH1]
NMOONT NITI 12 1197 TIY 931,0019019 D¥IMYI 3PN NN
4, 70N2 PN TN DT NON T OOPNN

NIVYNNN MNN DY DNYAVN N2XNN OY ,NIVY YWD IRNDD DN DRIPY
Y NIMDNI DMDN NPYA PNIAND IWON ,POIPINTN 20N TPPTHN
PTI POAT .LOVYNT NI T DY INYRID WNIT - *nTInmnn noay
DIN) DV NTINND DUNINY DO 17N DV 1Y NPT Burnes PNy3
NN YTNN PNIY XIP 1D, PNTID2 DNINN NNANA XWIY MIAND 28N
VANV YIP DOYIVIND PRVPNINI .DXDVLNN 299 NPXNOWNNN NVPITIN
YYNI DOPNNY NIX NTINNN NIIY DY MTDN DN NN 1TV
1298 PN ,IOWNT 2970 MMY 1YY IN 11D ,INIYD NIIND 170N
6.0»PIN N5 DOYINNI D1 NIIN-DMPTH DMIPY DYND NIVN DOPNND
NIV MV 1IN I NXNNY YW NYWIND TN I WIHTH VOV M
1N DYNID .MNDION NYYND X¥AND DININ INTH
DDNYHND YN WINHD 192Y0 SN0 N0 NTHYY NIPIYN NONYN
VDN NNV MDYNN NINY IPOYA ,NMVNY HNYIAN MDY DY

no government’ 0M5Y R. v. Tutchin (1704) 1%y2 VOYNN M2 DY PIITINT - 462
could survive if people were not called to account for making people think ill
VIVI8N) of it, and that all people should have a good opinion of government’
(Lobban, supra note 1, 314 n npo)

UK. L.C, No. 72, supra note 1,41 X7 463

Stephen, supra note 34, 348 464

Lobban, supra note 1, 307ff 1 465

R. v. Burnes 16 Cox, C.C. 355 (1886) w1 466
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NN DY 19D DY WNN 51230 AN NPRI NORD IMND P 1 DV
DIV DIDID DY NODIN MYSNNI IOWNRN T MY NDOON NN
MNINDN DY NON N (seditious libel W seditious words) 010N
oV wInn Mo DY .(seditious conspiracy) MWyn m>»ys NNIPY
NYT 2IPOW LAVYNND ONIY INWVIN FTNIVY YWD INODD PO 1IN
TIND IV DN YWY DOWYN PART PINDN YTINNDN NOMN N7
any act done, or words spoken or written and) 17972 SNXX)VIY N
1 NN DNON2 (published, which has or have a seditious tendency
VAYNI DM PV NPV SN NNTINN DY DIMANN NI I8P
(seditious intention) 'NTINN NN DY ATNN NITHN D930 H2IPHN

#8:9112 2N MDD PYTY INDNY

(1) To bring into hatred or contempt, or to excite disaffection
against, the Sovereign or the Government and Constitution
of the United Kingdom or either House of Parliament, or the
Administration of Justice; or

(2) To excite the Sovereign’s subjects to attempt, otherwise
than by lawful means, the alternation of any matter in church
or state by law established; or

(3) To incite persons to commit any crime in disturbance of
the peace; or

(4) To raise discontent or disaffection amongst the Sovereign’s
subjects; or

(5) To promote feelings of ill will and hostility between

different classes of those subjects.

IN IN 2923 NMINNI IDIN TTIVD IN D2 IN TN DYDY (1)]
MY IN DINN N2 299 N,V DY IPINT PVOYN
IN;PIND NN

Stephen, supra note 34, 299 W9 ;)OO O DY 467

UK. L.C., No. 72, supra note 1, W ;093 52PN NN JDOO 5 MONN - 468
42; 11(1) Halsbury s Laws of England, 4™ ed. (London: Butterworths, 1990),
paras 89 & 90; P. Murphy (ed.) Blackstones Criminal Practice (London:
Blackstone Press, 2001) 740



DOYNNNI NOY MDD OYIOUD NN OPM DN 2ANOVYY (2)
9 DY INDY N29HDNI N 1MDIIT XY PRY DI NIVYD 07PN
IN ;PN

DNDXN ITON NIAN ITH2 NINY YW HI YyxID DVIN DPONY (3)
N

2231 1N 293P MINNI IDIN N PN MY TOIN 1YY (4)
N

DYPINN DY DNVN MTHYNI P2 DN PTT OV NN TNYY (5)
4L ND

oW VTN 1IN NYNT TODINT NTIDNN NIY PV MDY NPNIAN
170N .“Any act done [...] with a seditious intention’:172y10 Y8IN
DAY TPNIINT INSIND AN ,DOWYNN DY 1NDN DNYYIND NONMNN
.DYNDN DN 7MLYIVI DN DIONON

LOONIOIT PYNYN PIND 138 9YDA DY YANIN) IO 59233 Y93INN PINA
T2 PN NONI XXV DIMHD VN MDY 1PDOVNY NNPIA P
PIN2 YIPY TIY .NITHINN T2 MDID) 1 1INOD DX D) ,MTINN MIVN
HDNIT NHNR' NN I PINIWON PYNYN PIND 137 PYDY NN0I1TL) YININD
000N wuwn XO

LDV NN TYNRL VYN TOWNT NN DY DMNNINN M
D0 DTN MDY XD THDIVND YNDAN MHVINAN MDY NITHN
M) YN DX WD NDVYN VIS MDY DI DY 9INVN MR
D»MIIV 1N 172Y2 07127 DPON MNAY *I DI 1PYNINI D) “Layya
DTN DNNID PINNI VAYNT N IV TN ¥ TN DY I DXINN

DMWY OHNIYI LIVYNI DY D) 'JmPYJﬂ NOVN T D NOIVNY AN 469
Anlbnivyal

Archbold, supra note 458, 2136 W1 470

N NN IRND NYAN DY DTIVNN NIAYA XTI NNLIY YYNN ,7WD§ T 471
PPLIR(TNY) PPOYIM D TINT PNNN DPSON DT D INT DOV 2995
.122-121 (1998 ,00W 1290 :DDWVYD) MV

J. E. Boasberg, ‘Seditious Libel v. Incitement to Mutiny: Britain W9 472
Teaches Hand and Holmes a Lesson,” 10 Ox. J. of Legal Stud. (1990) 106,
9y I SMPIYY ANT AN OWHNNM OYIAIN [Prornlnv ONTY »as ,108
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PIN PO ¥AP) 1909 MW 12 I9P>1 NINY NOINT MDY NN NNNDN
OV TN 12NN RIND ATINN DNYINA I IN 290 1 Aldred y»ya
JIndian Sociologist YN 2N2 1)) DIYIN 2N YN N NIYIHT NVAIN
D37 SVDIINININD NVIYNN TNINYI ITIN DY NMINRNDNYD PLIY
NOLOYN IND TIINN MDY MYSNND P WD NIV DD, NMINDNYN
TN PN NPIVYARIVIN MY NAVNN P LPI PIPYN ITINT ODIND
DYMDINT MIAPY 0NN 0) DN ,0VIDI DINIIY DV INND DNRXIN
PIVIPN L PTD PO A DY TEATIND PIT DIWON AN PILYN T WD

TAYRN NPHD NPN DN MYIYN HY

Was the language used calculated, or was it not, to promote
public disorder or physical force or violence in a matter of
State?

DIVIND XD N, NIVIND DM WHNYD DAY Novn DRI
PNAYI NIDPIND N DY NI VIDY IN NN DPYIHIN DIYPPY
4 19705 Yann

2N NN 1Y, 1NN MDD NN DIIND NONYD NN DAY Y2 N2 Y
75 19N NSV DYOYIT MINDIN DPNIND ,DIITN DIWIND PINY TN

(‘Certainly, the fourth and fifth [features] seem extremely broad and 'N7nN
.(arbitrary’
R. v. Aldred (1909) 22 Cox CC 1 W7 473
3,00 474
3,0U 475
In arriving at a decision of this test, you are entitled to look at
all the circumstances surrounding the publication with the view
of seeing whether the language used is calculated to produce
the results imputed; that is to say, you are entitled to look at the
audience addressed, because language, which would be innocuous,
practically speaking, if used to an assembly of professors or divines,
might produce a different result if used before an excited audience
of young and uneducated men. You are entitled also to take into
account the state of public feeling. Of course, there are times when
a spark will explode a powder magazine; the effect of language

may be very different at one time from what it would be at another.



VAYNN DPAD YN DAIWYN NINNDD DY DOYYNN NNY MWNIA
D572 MNSY WPXa DIMYN “ETYN 1OD NYISa NPNY IDINI
DNODND D72 7Y Pya "own SpIvd’ 9900 9ann T 0”99
MY (MM DY DPNTH MWIII Ny - blasphemy N72y) 7NNND
NY2NY YT Y2 WY DIV D910 AN MDY (sedition) NTINNN NIAY
NDNY DTN DY MYIID IR XIND 2IWY 27P3 NI NNIND IN NXIDIND
172YNY YaPY NPNYN IN DNT LOVHN N2 .IODIVIIND DY PN P2
NXIDNIN M NNHD DNINN A2V DY NIDIN 1IN 1991 0WNN DY NN
7 Lord Cockburn ¥ 19317 DX YN LAWNN M2 .XIND YWy 172
- DAY

[...] the usual objects of the offence [of seditious libel] are
the Sovereign, the Houses of Parliament, the Administrators
of Justice, Public Officers and Departments wielding and
representing the State’s power or dignity. It is the public
Majesty which must be assailed, and that must be required
to be protected. [...] The guilt of sedition is often described
as consisting of its tendency to produce public mischiefT[...]

and so it is. But it is not every sort of mischief that will

You are entitled also to take into account the place and mode of

publication.

PNAD DIRYI DN T XY N1NIAD IWNRI NOONND Wi 1PO»N1]
N N2 WNNYNIY NAYD DN 9729 TN HY DIDIAN MDD DI NN
PNAD OIXYI DN IR ;MONYNN MIXIND MVYND NMNON NaY
YN NP ONO2 NPND MIYYY NAYY DIVND [, POX NIV HPN NN
NY2ND IMYY NTOVIN IN DINDINN NP NN WINOY N2 NIUY)
SV an’wn SNp MNONA NI DXWNNYN IWNDI NINK IRNIN STH
M7 NN PIYNI N>ANY D) DIXYI DNX .1DIWN DN DXPYN
MPVND TPXND ST NINNA T DAY MNPD W ORTY .APTHI NN
NAPIN IO NINN NPNY VY NAYN NYaVN ;N9 PIN HY
NN NI DIDINT OIPN DX PIAYNI X2ANY N DINYI DN NP2
[.oyDY9n

R. v. Chief of Metropolitan Stipendiary Magistrate, ex parte Choudhury, W7 476

[1991] 1 All E.R. 306
Examination of Trials for Sedition in Scotland (1888) p. 8 477
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exhaust the description of the offence. It must be that sort
of mischief that consists in and arises out of directly and
materially obstructing public authority.

ma N0 0N [NT790 22T Y] 090N 17aYn NN L] ]
DNRYONN DTIVHM NDX OPPS ,PINN 29IN,0INIIMN
GPIND DIMN .APTAN DY NTIAD DN IN NI NN DNNOHM
NNONN OWON [L..] PNO W 7OV NN MNDIN NP I
191 [L.] MDD PN 20N 17012 PIOINNI MNP DXNYD NI
ND WATY .NIYN NNOND INY PN DY ND DI ND DAN .M 1IN
LMD MIND DPWNNI NPW DY DIVN 11 WV P DY

) VAV N2 UM Y Boucher MY2 MTPN NPYDAN DY THNDNA
NVIPI INYY NIVNA OV NNPP DN NINND NA1NN NTINNN NIAYA NYYIN
NN 9979 IN ONVOY TOM TH NPPIN YND2 MY IN MDION MWD
12099 7% NN NNIYIS #ONVOY TOM TH MONN JAINT YNDNN ITON
OV NP NN NNNNINI NIMNT THVIIAN MDY M) NN TIND
INPIDY Y9 DY UTAD2 0WNN DY PID NTYNY 172¥D NTINNN DH2Y
YOIPNTN JPYIT DYV TIDN MNIPY ,MHVIIIL VOV M DY
)20 DN MIDNN MIOPYIY NNONT MDY 9PN DN DY2Y D¥A»NN

2NDIN DWY DX X IOWNHN

There may indeed be breaches of the peace, which may destroy
or endanger life, limb, or property, and there may be incitement
to such offences, but no imaginable censure of the government,
short of a censure, which has an immediate tendency to produce

such breach of the peace, ought to be regarded as criminal.

R. v. Chief of Metropolitan Stipendiary Magistrate, ex parte Choudhury, 478
[1991] 1 All E.R. 306, 322-323

.502 NAYN THY LOPLVI )9NY WA ;Boucher v. R. PHY1 479

,NIND 97372 VIWNN PLMWYI RIND 97 Y2 1IN HOLMY LYY NN NTHY 323,08V 480
MIYN TOY LDPLI PP INT ;OWNN DY PND DTYN DTIVNN NIY MY
.58-57
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Y192 01NONY MIDYN YNDIN ITON DY MIAN MDD J1IN]
PN TN I DN DYWID INDN PP WIDIT IN Na 0103
YW NP VYN YW DRI NOWNNN DY DNPY DYDY DNMONND

[Y2287 9700 D9SN DM M0 N2

MDA ,NTIVNN DAYV T2 DY PINY PR DIONINI LAV MI9DA
129 PVIPINT IOYN DY NIAYHNN NPRY NN NN NYINYN 01PN
TY DIDN NN DIDMPN DXNDIND DN DNNXD WY NI INNIN DY T
1 poMNn 0o 1T

DPOWN TN 76 DXPYDI D) IOWNN DY PN IDNIND LIVNN
030 N NNWYN S TONN DY N9YNA AN P DI DT 0T
MM IN 9N ,0NA NYNAY D199 POOY OYWINI NTPNIN NNI2N N2
PINN TONN N THIAD X WNIN DOV = 'NOP NTHA DY NONX ITHN Ty
2VNnn Nadyn Dy Dy 0N

YINND PINN (contempt of the House) D>IN2)0 N2 "1 Dy pIaa
G0N NIN (LAVYNT N NI VINDIAN ,VINDIAN YIIN TINY DY DN
"MPIY TYNY,1615 MHVN PIN NDIRN DY INPN . TNIVN NYAINI HIVNY
DNPINNI O) PNTD MIND ¥ VINIINY .DXNNYIND 1PIINN VINJIAN NN
10 MMONRD NPRMNNN TNV JNN PHI2 LINDID IIN DINRY D DY
VINSIAN AN DY VY DY WAVYND NTYNY NNIN NIV DY N NP
20INDI9N DY NINK TVINT N PIN TH N TY2 Nyasna

MI29N DY MNINNN DY ,7PPIN YNY2 MNINDN 12T ITONN PRYD
Public Order) 1936 mwn NN ITON PN DN PIXY v 1IN N2
IND WNY N2WH NOWY DY 1D 1NINT MIIN DY IIND L(Act, 1936
YV POIND ONYNT MAPYI PPN PINT NIND DY DND DINOWI O
LDISNIN IVIND DIV DININ

N"'7700IN .6

92Na 172N NN L1914 Mwa NPPNY PYIVDIX DY NTIVNN NIaY
22PNN NDNNN NOY NTIVNN NIIY DN DDIVDIN NIANY YD1 DY
DA NINN YNV DYDY NHAYD YN

UK. L.C., No. 72, supra note 1, 46-48; Barendt, supra note 317, 152, 87 481
159-160
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Seditious enterprise: any person who engages in) 179D M2V (N)
9P ,(or agrees or undertakes to engage in a seditious enterprise
SV D197 INXIN NNIVAY NN (ANNYND 100N IN) MONNYN
An enterprise undertaken in order to carry out a) M7 NIVN
.(seditious intention

Seditious words: any person who writes, prints,) 7790 DYDI9 ()
MRLIND O BIDIS TP (utters or publishes seditious words
words expressing a seditious intention) N7 90 NIVN

20 DIN WYY PO 2D NINND DYNID IWINNDN D ¥ 11 171y DY
%2 (good faith)

3 YON MI2YY PPN NTYITI DNAY DXTNN DXIPHN NIN IINND N
DOIND PPV TPNVOVN NTHYN DPINNN JNIY DIV DIPON
#41953-1949 DMWY IPOYA 2NN MPTHN NI ATPIY MODMNIDIP
NN PIND 24d 90 19D NI POYN LIVYNT A YWD 1949 MVYAI
PI,TODIVDIND MPVDINMIPN TIZN PN TNX (Burns) 012
TN PA A M THNNA 1N I PV Nwyn Fwnpwny 0MaT
VYN NN DI IRYI TPNVOY MM MNP0 DPVDMIMIPI MDD
3 YN NI ,TOWOY D2 DNNON X1I9N DN MOUDINMIPN MIDINM
MIYINT DI P2 7PN NI OIN 70NN XI1N9N ONI,D0PNONY TINN NI
TORYN DY N I DPODIRMINDIND 710V 1IN MNIN P
DN O 0N MDY MY DI .0PY NIWND 1980 NID 9D DN
MV AN MSIN PIAD MIYINT I P POOW DINNDN NPYNN
BEMEYINND D32 DY DTID 1WIND INYRM NI, NPODIINIININD

s. 48 oW 482

Review of Commonwealth Criminal Law, Fifth Interim Report, June 1991, N7 483
Part V: Offences Relating to the Security and Defence of the Commonwealth,
para 32.10, p. 305

Mabher, supra note 243, 287, 288 W81 484

Commonwealth Crimes Act 1914-1946 485

Mabher, supra note Y3 10 PO DY .Burns v. Ransley (1949) 79 CLR 101 486
0WNI YND NIVND YR IPONY DXVNVN 2D PIXD W Y DY 243, 287ff
19N ,INTD 190N NN 2D 1D Rich vawm Latham vavnn ma Now)



M2 P PPIRY DT PNRYI YWND PYD IMNX 29 DY 1732y3
MADL NI OPINY NN ORY ONNIY IPDIVDIND DPOVDNIPN
NN VIPY ORN — PDIVDINI INNY DMUMD MMI OX NIYY N
NI PADY [ TPNAINN TODNMIPN MDANT PN WIANY DTV
D VPN O MY IPIRY 1DOVPNDN DN 10T DOVDNIMIPT 1IN
9251 ,1NN2H NYINDY DIVYI TINHD DHIMIPIY DIVND YTININD IDN
DYMIPNT DOMIAN D NIPNI PN DX PI 1NNDNRY NN MINVIND
DYIYN NN 1IINY IWNI NN DNMIX 127172V OWI DOVMIDN NN 1D
FTHNNIN PNOIVN DY IDIYN

PANDM DNYNIN DX XDIVDINT LAVNT NI WWIN DXIPHN NI
- PIN2 NWITIN 1IN DNON PN DNIWYNIN DY DOWYNN 1 NYIpa
‘The accused conduct was accompanied by an intention of causing
IWN2 .violence or creating public disorder or public disturbance’
DN DM»PNN I DNINY D2 PRIV YDA LOVYNT N YIAP DMMVIIN 1IND
PYDN MYOIT Y3 DY NTINNY NNON DY 1O

D127 2APY DTN NIIY PHI LDIMP YYND NN 1IPNI
OW TPNIND NMANYH THD PIMRVIN INNP DNNON PRYI ININRY
NP DITTY NYPDI PYIVDIN

YIN NIAYD DY N9IN NNPYA INDNY DOYYNN DY YN
1o0V35 Y YD) MV YN PTI XDV NYNI 7193¥D 2 NI .YV
yaY (tendency) 21y DIDINY T2 NPONDN NONIY DWN IPHya
VIYNT N /DY NNNN DY INMINY DY I3 SVIPN NN DWYYAI
NN W92 WITI ND — 1IN MNIND LAYNN NI NOY — PHIVDINA
oY DYPN MDND T DINT man wand mannn Tinn NN
MYYINIT YOI NIID OYSNN I WY NI ,wnvd D10y 172yn

DWATIN NIVN 29 DY DY XD DWNIN I DM McTierman™y Dixon DYV
.92 LOVYNN A NOWI DY DI PadY HHIN DY NODIANN NYWIND

Maher, supra note 243, X3 P10 P09 9y R. v. Sharkey (1949) 79 CLR 121 487
301-302

.311-295 ,0W XY 488

291 oW 489
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Y0290 DININNDN IPINY DY DI DY DIPNT INDIN DNTY DPVINI
DMNVINDN YV NTINN 1) NYYIND IWNI D) 1D — WX DIPNY WK
NYIN Y YOI = ANINP NNNJNA MIIVOIN KV THPNIANN MIANYNI TH)
N92Y P2 MYYIND 0D WO .THVINITMHDLPOD NNMN DN PIND
97NN N2V ,1953-1947 DIV 5D N ,DXODIIMIPI TAI 1IN NTININ
DT MITINND NPMINVLIND DINN OY WAYD TIND IN MDD NI
LDONNIY 10 NOOYN NNOINN DINPIVINI N

N7y SY NNNONH DN DD NNYO YN DOYYND NNY HYNII
W HYPNIDN PHNY YINY NI PPINHD PONI IYIVDIND DTN
NN 9900 DV YN DOVIIN DNYD AN MPTHI DM DPIND
YWNNND NN PTINT WIN NDN DMIPHI PPN DNDMPN DIYDN
oY DYTIND N2NAD NHPINY NTYNN .DIPONI IX MDD Wi NTINND
IY1AP Y2091 LAV

Clearly, it should be an offence to incite the overthrow or
supplanting by force or violence of the Constitution or the
established Government of the Commonwealth or the lawful
authority of the Government in respect of the whole or part of
its territory. Indeed, the offence should, in the opinion of the
Review Committee, extend to the associated matter of inciting
to the use of force or violence with a view to interfering with
the lawful processes for Parliamentary elections, the essence
of a democratic society.

N M2 PONNY N D9ND NNDNA 1H2Y MIND WY ORTY]
DNMNNA YVITAN DNYN 1IN NIYNN DX IN NPINT NN MNYINI
NTYY NYTY ,N72¥N0 DX NI Y .MNN DXPINY N NNLY DD
YI9110 170N DNIOONI N MO VIDY DY XYY D) /NP Tan
172NN MNN Y ,0INDID MPNIAN DY HPPIND 1MIMNND

FLoIPINT

486-483 MY TOW LOPLI PYY N 490

Review of Commonwealth Criminal Law, Fifth Interim Report, W3 491
June 1991, Part V: Offences Relating to the Security and Defence of
Maher, supra note D) W7 ;the Commonwealth, para 32.15, p. 306
312,243



9N DXDYON NN MNP 0D YXIND NONN

Inciting treason, interference with elections or racial violence
28 (1) A person must not, by any means:
(a) Incite another person to overthrow, or supplant by
force of violence:
(i) The constitution; or
(i1)) The government of the commonwealth; or
(iii) The lawful authority of the government of the
commonwealth in respect to the whole or part of
its territory [...]
(2) An expression in good faith of dissent from a decision
of a government is not to be regarded as an incitement
referred to in subsection (1).

NPT YPI DY NINON IN MINA2 MAIWYNN N T2 NNoN]
DYSHN N TIT OWI DTN W ON (1) 28
N NI PONND N 91D NN DTN TPONY  (N)
NGO DX (1)
IN V1IN DY IIN NHWHHN DN (i)
32 DNDYN AN NOWHN DY PPN MINDN NN (iii)
[...] Mnn ©opoONS N NNLY Y35
ND 20 DDA NYDIHDN NOWHN LONNN MY DM (2)
2 [ (1) YD NN NININY 49 INDNY IWNN

7IN2 VNN VINTIY TN (MINIT ININ NIV MDY TNV DY NOIND
3 NN YTNYY TNV DY IDIND TI9) 192 100N

Review of Commonwealth Criminal Law, Fifth Interim Report, June 1991, 87 492

Part V: Offences Relating to the Security and Defence of the Commonwealth,

YINID YITIN YWD TIDOD 11 RD W YNNI D PI8D NN para 32.18, p. 307

NIPAN PYIVOINA NDNIN ANOT NNND NITIN NI PN 1D I .11

900 NTINN NIAY DX DD PINKND NYSM NDNN DYSH IR M>INI
Mabher, supra note 243, 287, 314-316 YR ;0°PINN

Review of Commonwealth Criminal Law, Fourth Interim Report, WY 493

November 1990, Part IV: Bribery and Corruption, para 25, pp. 175
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7.7

PN TN PRYD DIPNN IDNIND LAYNN DN VIR ITIPN LIVYNN
PN L1351 MWD OLIND DTN PIN YNPRY L1886 MIWN NTMIN
;AN N NN DY ,NIDNT DY NNNN INHD NYNIYY P25 172y
N7 NN WNYN DNMN DD ¥HION MYNad 1M DY DD I
DTN PIT WHYD IMMN 1911 MY MO MNONN MIAPYI ODIN
NN 1930 MW PPINHN DV TAVWNN DPD DY IOND DY DIWYD
0NN DY W TN DTN P WY L1911 MV DINNY DMIPYN
,TINNN NI2Y DNNY W NP Tavnn Mapya ¥L.ornmv Yy
S5y NP INDNY N2 N ¥4ADNND NIV YaY DY AN N2 wIYM
ITN 173N DN DPX PR DNON O YOI ,NTIIN PNDN
75090197 WY

PYNYN PIN DY WD P92 MITHIN TOWNN T MNOND MYNHINN
ATINN NIY ITHI MINKI NTHAN MIIY I3 IDII) INSPH

D NP NN DT I DOHIIN DIWYNRN NN PTIN 46 PYD
M2 vIY 19 ¥ (majesty) TONN DY IMIPN N 1N 11N IYNAD
22972 T3 NI VIDYD WP NPYPY NI YYD 1NN MDD NN
PI YIAPN YIVD.DIDNNDD HINK DY NOWNNN DN INX TP NOWNN NN
.DDIY TONN NIN WX DVYN

VINDIAN NN TNAND >TI NI WHNWNN ,PYNYN PIND 51 PYo a9
Y99 192Y YSIN HMVNHN HINHD DY NPPINKI MYIN NN X NTIP OV
DNV 14 TORND WT

NN DIN'A INOND DIV Y NIDN NP NTINN NIIY
TN LOSPN DITHN NHND DX PTHIN WX PIND (seditious intention)
YITH DY NNIYI N MNID MDWIT D NN YNDY DTN I YIP
MIRD

L.R.C. of Canada, supra note 15, 8 W7 494

9,0v 495

10,0V 496

35.,0¥ 497

Mewett and Manning, supra note YR ;PYNYN PN NNND MKD AWN) NONN - 498
81, 600



[...] teaches or advocates, or publishes or circulates any
writing that advocates the use, without the authority of law,
of force as a means of accomplishing a governmental change

within Canada.

TOIND 23N PN DI AN IN ODIM N TN N Ton [...] ]
TOWNNN NAONND OYSNND NI PPN MOND HH3  windva
¥ nmpa

N72ya D) DX2OXDAN NNV NN DN MTINNIN VINHNI DIDINT VINON
MONN N9 HY2 MNYXT A2 NPINVVP YIDY N2 W .TIPN NTINNN
seditious) NTINNY NPONN NI OIS j(seditious words) NTIND
MY72 (seditious conspiracy) NI NIND VI WP NPYP) ;(libel
NTINN NIVH DINVIAND NINI DN DIXTINNN DVYNN POIVDING PIND
‘seditious words are words that express a seditious intention; a
.seditious libel is a libel that expresses a seditious intention’

TN HNAD NOXIND DIDNA PIAND NTINND MINID WP NPYP
‘a seditious conspiracy is an agreement between two or more :1779
.persons to carry out a seditious intention’

YWA) NN DY NP NN NMININT 'NIVN NPIN'A VDY NIVIND NI2VN
VYYD DY DONTIVN DM TINN NIYN YN DIN MDOVP1D

Without limiting the generality of the meaning of the expression
‘seditious intention’, every one shall be presumed to have a
seditious intention who teaches or advocates, or publishes
or circulates any writing that advocates, the use, without
the authority of law, of force as a means of accomplishing a

governmental change within Canada.

DTN D2,/ 790 7N’ MVIAN DY MININ NPHYI NN Y2310 "01]
TAIND 23N N DI 29NN X DDINN N TN N TRINN
NOWNND NAONND SYNARD NI PPN MIND D1 vl

00 L YTIN 1IN 0 WY NI awny NTIpa

Canadian Criminal Code, Sec. 59 499
Boucher v. The King [1951] S.C.R. 265,274 £y N7 500
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9272 SNNDNN DN DPP ITIPT LOYNI D) PYIVDIND LOVND INITA
01 good faith VPN XNNY — MXIVIO NNPI

PIN P9 2 Boucher PNYa PIN PUAY DY DTNPHD MOWN
,LOURNIN PEIPONIRN NPYDAN DY AW DY NMINIY NP NMND
DO DY 19N DNPXA NNH AV MIIN AN /NN YTY 1o 7an
WVPMNY T2 DY ,NVOVN DMWY T DY ONSTI DY NN 112N DDPY
oY), 0" ONNI ONT NN INNY DWN PO YT OY DT YT DY
MON IYYNHYI NN DIVY NI9N DY MY WYNN NI 112Ny 1o
PIOINTOYN .TINP-IIMIIN NPDIDN OWIN 7P MYYIN JMIND ¥y
MY NI NRIY NXD NDIVY MINNN NNV I DY NODIANN VX2 DY
VAP LAYNN NP NI OIIN OPNY NON PIAD 'INM OTY NI 0NN P2
NY2NY 790N DY OV TIDY 12172 DMPNNY 21N NTINN NI2Y PNYD D
MY HNINIVIAN DXY YT KDY ,AIYYIN TN T0WNI NIOON YN YT
NY2NY 70N NN XD VIV DININ .DXAYIND 2IP2 M NN N INIY
(sedition) NTIMNN NI2Y D XXM 9191 NIN — VYN IPHN DYDY
VAV 2N NYNIN NNV PHHNND LIVND NMITA - STIPN LOVYNI
SNDRN DWYY DY KDY IOWNN DY P PND DTN - PHONIWON

J9INT TOWNT THI MY PID DN TID D MIYD NIXOND NTIPA W
SV DM MNI O K902 LIPIIT NIAN TV TPMYOIT DY YOV
MY W T WPNA 270992 VIAN NMIPM MDY I2TA PTIPN IOV

60 PYD 501

Boucher v. The King [1951] S.C.R. 265 502

479-476 MAIYN OV LOPLA YO I 503

Boucher v. The King [1951] S.C.R. 265: ‘Neither 70 PDaY »¥IN NI 504
language calculated to promote feelings of ill will and hostility between
different classes of His Majesty’s subjects nor criticizing the courts is
seditious unless there is the intention to incite to violence or resistance to
NTT OV MW TTIYD NTYyNY Now NO'] “or defiance of constituted authority
N DIN DIPIANY NN NOY IMION TIN O DY DNV MTHYNIN 32 NNY
IN THNNY IN MDOND OMAY MM ¥ 12 DN KON ,INDN 173 1N DIVH
L 1onomn mead NN

480-476 TN THOW LDPVLA PPPD NI IININD LOVNN DY 505

.63-61 TIYN THY LOPLA DIPH NI INIWIN VOVNN DY 506

Law Reform Commission, supra note 15, 41-45 w2 507



NAOYN DY IORY L1275 TIVN PINA NI NTIVNN MY P9 DV INPN 1D
SUPNN OY NNPO YIND TYM (scandalum magnatum) NN OWIN
DY NAY»NN DPN DTIINN MIAY DY DN»PN NITHINNY NN 2% 70N
507 DINTIND NIVY I YVINAN HYNNT VATV PVIPINTA VYN PNIPY
M MITHN MION I D9MNMYNI MNDLI NTIVNN MIIY T2 DY 901
PIN2 NNMNNID DTYND NYAP T TLowain TIDYD 1Py YNTIVN TIDY
2027 YAN NN DY NIMD NTINNN DNI2Y SNINN INDNA 9D PYNYD
,NTYNN 29 DY SLASYIAY DM D DY ,NTIPA DPIPN TIDY MY NINY
YOIN NN DYO MDA VIDOY DY Iwyn Jownn T N2y PTHind v
MWD, DPPINKN MY TIND POYY YWIN DY NVONNN YAINI NDIVIN
*1251NNN N DTN HYNNN HY NV MYIN N NYSIND

MYIN 19N DY TMY DY TNYN NN DY YR ODIPN LIVNN
*B.Dvaw Hvy DppINnn

NN NIXIN .8

TININT MONMH NPIN NION NNMNIY TPLIND VOYNN NIIWYHNI NIV
NPIN TON DY DD NNIPYIINND NIIWNN 27100 MNIT DY NN
DWD IWIND SNPIND TONN .LOYHNT MNNINTD NI PN WNHWNN NY
NN M2X2 MPY> ODNRD PNIADY YN DLW DY TID DIy NN
MINY DT DNIPIIND DONPIND MTID .DOVAYNT DTN
DNDND DY DY DN INNY MDD IPOY ND MYp N»dIy

> 90WNn NNND DOYNYN

L.R.C. of Canada, supra note 15, 35; Stephen, supra note 34, 298ff 87 508

35 ,0W W7 509

Mewett and Manning, D) W1 ; L.R.C. of Canada, supra note 15, 25ff '3 510
supra note 81, 604f

L.R.C. of Canada, supra note 15, 35ff w9 511

49 0V 512

R. v. Bruneau, [1964] 1 0y W9 ;Criminal Code of Canada, sec. 119 w7 513
C.C.C.97

Emerson, supra note 300, 97-160 12NN NI NP>INND 0VIWNN DY 514

NN 791w Human Rights Act (1998) nx >0>72n0 LINYIBN PPNN 8.11.19981 515
Convention) DTN N1I2TD MAPND NIANI MIMNYHN DPMPNN TIDN MY
75N> (for the Protection of Human Rights and Fundamental Freedoms, 1950
202710 LAVYNIN

Boasberg, supra note 473, 106f 0y W7 516
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IMYNI PR ON 1NN 1T DINNA MWD D1PNPIND MONWN DNN
NYNIN NPINT NVINY Y9I PIPIIINRN LIV NV YN Y MOV
HVIN NI DN DY TPV MY Dy Nwnyn DN 92N 11 ,Npind
NYI92 DNIN LIV DY 1IN NPT PO DY NDDINN NORYN .1PIVLYNH
72N ,DWNIN PEANWNIN 02N Dnnon NOpNa v Y Schenck
PI2 DTIVND NNON DY NIV INYYIN DY WIY PODIONINIDN VNN
1702 DNY NP DNIAY PIPXINNT NIXD DD DX THYIND D¥ANIN MOYN
YN THPIMY PYOI ND ANINNY GN *.nO5wnnn > 5y omMI1N NDOwH
NTINND NNDN PH2 DIIYIN 2NI DT PNIYA YHINY NN YD VIMT ,NPNYIN
DNYIN LAWY AN IYYINT DNPNPIND INTI *LYWND PIY IOWHN TR
DTN YYIND IWIN PADY (MDIND PO YN IPRY) YMIINDN NN
clear) 721 1172 NIOD DY 23N P NV NINY VYN PIT R 1I13Y3
2NN T NY»N9Y (and present danger

The question in every case is whether the words used are used
in such circumstances and are of such a nature as to create
a clear and present danger that they will bring about the

substantive evils.

NN N VDY 1 DYV D201 DX NI 19PN 992 NONW]
MOOIND Y TN NNI2 NIID INYNNY NONI MDDID M
Swnnn phn DN

Schenck v. U.S.,249 U.S. 47 (1919) w1 517

DI NPIIIND TOWNI 1T XY INYNIT OV NHNDN NNPNL I PIXO ¥ 518
N ND JOWNN ,NIYYND .0AWNT N 217 XD D) - NV YN 112 - DTND
20 MXIND "NTHI NNDN” 2WNI PVLIPINT ,TO0N 'N NI POIPINT
.21 (1997) 24 Dot -0 02N Nnnona

Schenck v. U.S., 249 U.S. 47, 48-49 (1919) w1 519

T2 INYRIN DWW NNNDN NMPN 2D PIXD NN .51 ,0¥ W annn 12N 520
23 .17 MNIN DY NNNIND NP TH DY 2Y1NN MVIIN DN PI NN WIN
9595 TOA0N INT ONDXN JPTI IDNI (970%) TOIN KD IDANY THNN MV
.30-21,518 NN

Schenck v. U.S., 249 U.S. 47,52 (1919) 521



3 PIPOND DPTIND PPN DI NOAN ION PTN P I WIHTAD 2IwN
0N 12 7120 MHIT DXTMW 1IN INDNAY DTN

792 MDD’ 1372 DO LAYN DY TMIANDNN NN OY T
AdY NNY VIV NTHY DY NN MIIND VX YT IR 'TPTHNI
YAPI SYNY 17 aNPYH 272 NYIDN MIPIYN I NIN DIV 19N
PIYA PID POad OTpY Masses Publishing Co. yy2 P10 poad
— % PRYI WIYND PEIPOY NN MHITO IR )M X Schenck
DYNNYN 0NNY DXVDPLY MMNMLVPIP NITO ODIY - YOP T NY IND
MWD NONYNN NNPIAN IPXIIND DWNNN 19D ONNPXT NTHY
NPHRYNA PNN HOYYA DY DMPOYN DDIVINRD N>I12N MSINT HYNNN DY
79D NN DY) NNYNIN DIWN NNNDNA NN MNIN DY MIANYHN
23V NN (MHNDNRN MAPYA D051 MDPWAN NI DITINN PNV
D271 ¥ DX 79NV TPNRNN DIDION NP9 NYIAPY vIVvHN NI
IN P - POHYD NXION MITNINND NN INIPY NPY NNDN DIWN
:NTINY NNON 0N W

Words are not only keys of persuasion, but the triggers of
action, and those which have no purport but to counsel the
violation of law cannot by any latitude of interpretation be part
of that public opinion, which is the final source of government
in a democratic state [...] Yet to assimilate agitation, legitimate
as such, with direct incitement to violent resistance, is to
disregard the tolerance of all methods of political agitation,
which in normal times is a safeguard of free government [...]
if one stops short of urging upon others that it is their duty or
their interest to resist the law, it seems to me one should not
held to have attempted to cause its violation.

MM, A2WAD MINYN D) 1 NIX YNIY OYSHN P JON D]
PONOT PN PINA NIANY MONY RON DINN 71N DI D PRY
NIV DNP DYT IMND PON DPND NP HPNN vl XY O)
20512 IN [..] DVIPINT NPTNHI SWNNN DY YN NPHN
JON IYTINND NPY NNDNA ,NNSYOWI NPT MY N0

Masses Publishing Co. v. Patten, 244 F 535 (1917) w9 522
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VNN NNONN MMN 293 MDJDNN OOYNND WP
DTN O [...] YU9N Swnn Sy P SYSNRD 10 DNPINI DAY
PRY D AN ,NIN 7NN PIND TINND DINND YINNIDN YIN)

52 [A1n79n2 NINN 12 MINID

I, NYN AN DDNAY IDNT 1NN NN TIND VNIWN NI NT NN NND
TIDN D PIND W 5NN T DTN HONY STI 1 PN I PO
121 INND LAY NP DY I NYIIN NI9INTD ZHNKY JNIN ININD VIDY
PTRN IYNNY NYIYI
MXINI HVINN NIIVNT NN ONIDN NPV DN DIV MNNON PI
INNY MININ IDAN NPNNNINTIVINRT INPDYD MYNN OV IMPHN NN 1IN
MY SY IDPIPNY NN T MNDANND . DPVIPINTIVIN NPVLDIINN
TPVIPYN NNYINT DIWN NPY .DYNIND DY TTINDND T MYTN N9
PIYA 22 Gitlow 1)y PN POAA 1925 MW ON DTIVNN MY 299D
YT DY VDANN DY INKAN PIA IYWIN DY NYIVA 1POYN LIVYND M )TN
NIVINDIAN MVIPINTI NX DOV VOIINT JTPVLDIINIIDN NYNNI DY
172Y2 YYND Y907 N 12290 MYINNI DVONIXIDI NHYIND XIP)
NOANY MIAMIA NIV DY IDRY 1PN NNNDNY PRIV PN PIND 29D
7MI2N MIDT NN DY HITTINDNA .TPPIN PN IN INION TITA HWNNN
MTYN P2 MDY NIPHT MTY P LAYNN T TN 'THTHMN

;YT MRVANND Masses Publishing Co. v. Patten, 244 F 535, 540 (1917) 523
73/53 832 LYNN LVN AT NN NI ,TPMIANDN NDON NNDNI I DN
:871 %7 779,090 W /2 /DYN 9P’ nH9an
TIIWANT DN XY 19 NIN INDIMY DN DY MOND DIIM v’
197 N NTNPN NP2 202 [, INDI — NI DVY ND DY NAIPN
JIOND PIOYA WA 12 1IPHNT P ,DIDIAN Y DAY MDONY
IOYNI DXA1NN NON STDY ,DNDN DN D>0NN PIN NN Pvnn
DY MYAVN NNINKD NNNTI 1PN 093 INMID MO YT DNIWY
NN I, MINITN IPPY 0372 Y9 PIY INMIN YD HWND "M on’n
INXIND ON 1NN NN 230 WK N1IIYNA RN NIV D PRpdnd vy
DMOY 121 MIVAN 1IN, MDDNM DIDIAN PIAY PONRNN NN
JMNDIN DWVYO P
Masses Publishing Co v. Patten, 246 F 24, 2™ cir. (1917) W 524
Gitlow v. N.Y., 268 U.S. 652 (1925) w1 525
™MH5I79N NTINNN NIAY DN 12 DTN NP I PN IYIAPN NIAYN 526
AN NN PPNV



TOYAN NV MNVINN P2 TAN VAYNN M Schenck NYIAI
mnoInNn 1> (expression of philosophical abstraction) n9D1>9
NN WAN I ¥ap (language of direct incitement) 17w NNON NNV
YN NYNIN DIYN MW PIARNN DY 1TTID DIIN NV PHa WYY
) LAYNN NN YIP TIY *7NXY NVYANN INIINI NNPPN NN T2
NN DY ORIV N PPINKA DN INTIN DPD¥AN NIAYN DX IPPINA
DTN MNYOWI 5>IN0 1133 = NI TOWN DY INJANID NP — DIDNHN
NNYYI SNDDIDMIINDN NN NI DY NYIY NPITINI NPNIINTIVIN
IYON LIVYNT NI .MNIND TNDN YW NVIIAN MYNYNIY I3 >T 729
DPN TN NN MDD NYIITH 2D PIXY PRINHKD DY NP NN
MYVINY T N2 PRI NPIVYNIVIN NPV NMNDPYAD YINN 931 N1IAD
N2 M2YIIN MIION DY MYNNNNI NYNN DN
DOV DOYPN DY 1TAY , 01N NYTI 01TV DNON DVNYN
D»MIINDN DPIT PN PYNNY WIS MYIAN Mynwn' NIana
210720 WAN DY DD DOVINY NN IYINNI

Every idea is an incitement [...] The only difference between
the expression of an opinion and an incitement in the
narrower sense is the speaker’s enthusiasm for the result.

:Gitlow v. N.Y., 268 U.S. 652, 664-669 (1925) wo 527

The statute does not penalize the utterance or publication of abstract
‘doctrine’ or academic discussion having no quality of incitement to
any concrete action [...] It is not the abstract doctrine of overthrowing
organized government, by unlawful means which is denounced
by this statute, but the advocacy of action for the accomplishment
of that purpose [...] This (manifesto) [...] is (in) the language of
direct incitement [...] That utterances inciting to the overthrow of
organized government by unlawful means, present a sufficient danger
of substantive evil to bring their punishment within the range of
legislative discretion, is clear.

NOLYAN 'NPIVPIT DY NMDIY DY N NPONRN DY ¥IYN IR PNl
N N [ ownn nHIvad NNon DN DN2 PRY ONTPN T N
VPN DOPIN XD DOYNNNI NNOWNND NOON DY NOWNINN NPIVPITH
0 (WN)IN [...] INID NIVNN NNWIND DWAD TITYN NN NON M3 PIN
SV N2aNY DNONN DMWYV NI [..] NP NNDN SV Nava X [...]
WNN P DY INPPY NPODN NIJD DIIXN DPPIN XY DOYNNNI NOWNHN

Lppnnn S¥ InyT 51pw5 91932 ¥y D0NY IWINDD
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NNONY NYT NYyan Pa oo 57a00 [ Dnon XN )y 5]
BELANSINT MDY 12T DY YN NI NI INY XD j203

YYNI NN NN 79IYN 02N NHNON ToNN3 DPVIDIvN MNNINNN
DPODNMIP HNAY MIYND DY IMPINNND 290 NPIIIND NN 1IP2
,1940 Mwa mOITON NTINNN NIAY DY NINPIPNY INAN N MNNOND
NPNNN NTIVNN NI2Y .DOP DMPYA DPN TY IIWI Y NPHND INDNY
No1 'NIONI N MDA YOWNN NN NONMNN NP> IR LAYNI
DIDIY YYD JYPYW N2 MNNNVRNM DPVIINT Y INT PN
(D°DIDYA DY NND INIIND MNYPT MW DY INT PN 52101) Y29
TN D19 = FOWNT NPYH N90N NNIVHY IXIAP ININD MANYD)
MTMOND NPRTNIN I3 MWW (MANONA MNON) NIVHNI N MYTIN

DION P

D997 MIPYAN 0 NN YNNI DTN 112D N NPIIIND PRInni

ADPOTI YIP NINN AIYN NN .PIOWNTIVINA MPYI7

§2384. Seditious conspiracy

If two or more persons in any State or Territory, or in any place
subject to the jurisdiction of the United States, conspire to
overthrow, put down, or to destroy by force the Government
of the United States, or to levy war against them, or to oppose
by force the authority thereof, or by force to prevent, hinder, or
delay the execution of any law of the United States, or by force
to seize, take, or possess any property of the United States
contrary to the authority thereof, they shall each be fined under

this title or imprisoned not more than twenty years, or both.

$2385. Advocating overthrow of Government

Whoever knowingly or willfully advocates, abets, advises,
or teaches the duty, necessity, desirability, or propriety of
overthrowing or destroying the Government of the United States
or the government of any State, Territory, District or Possession

thereof, or the government of any political subdivision therein,

673 0V

5v

528



by force or violence, or by the assassination of any officer of
any such government; or

Whoever, with intent to cause the overthrow or destruction of
any such government, prints, publishes, edits, issues, circulates,
sells, distributes, or publicly displays any written or printed
matter advocating, advising, or teaching the duty, necessity,
desirability, or propriety of overthrowing or destroying any
Government of the United States by force or violence, or
attempts to do so; or

Whoever organizes or helps or attempts to organize any
society, group, or assembly of persons who teach, advocate,
or encourage the overthrow or destruction of any such
government by force or violence; or becomes or is a member
of, or affiliates with, any such society, group, or assembly of
persons, knowing the purposes thereof —

Shall be fined under this title or imprisoned not more than
twenty years, or both, and shall be ineligible for employment
by the United States or any department or agency thereof, for

the next five years following his conviction.

N°3799 NIND 2384 P yv]

DIPN 932 IN 7PNVIIV N NPTH YI2 INY N DOVIN MDY DN
DYDY YT WP DAIVIP D120 MNIN DY DIWN DINN NN
YTIIN TPIIN MXIN NOWNN DY MPYPD I 1991 122910 MDA
VI MDA IN,NMINDD MO THNND X NNNIN DY IIND
1920 MXINOPIND TN DI DY I 2IYD WX WI97D ,Y0INd
™MI2N MSIND YIDI DI NN NI D0 N DNPY ,DIvND N
DN IN DIPY 11D OTN D3 ,719WNN NN DY NMIN0DI 7M1
Y PIND 91992 TN DY DNV IN MY DIWYD IN»i DI

NoYNNN NN NINN 2385 PYD
JAY NN N YD S TTIVA TN MXIN IN PYTPIY DTN DI
JU MIPYPY IR NDOND DYND DNV IN NN INY [ PTD
IND 7NV ,NNTH 92 NHWNH DY IN NN MNIN NOVHNHN
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M2, IINI YV 91 DI NOWNN DY IN NN NPINA NLY IN
NOWNN D YTPan TN Y DY NN MYSNHNI N MNDINI N
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How best to reconcile competing interests is the business of
the legislatures, and the balance they strike is a judgment not
to be displaced by ours, but to be respected unless outside the

pale of fair judgment.

Dennis v. U.S., 341 U.S. 494 (1951) w1 529
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Virginia Board of Education v. Barnette, 319 U.S. 624, 650 (1943)
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YWD MDD DV 1Y AN 19D Dennis v. U.S., 341 U.S. 494, 499-500 (1951) 532
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Yates v. U.S., 354 U.S. 298 (1957) 533

Scales v. U.S.,367 U.S. 203 (1961) 534

N8YOws mnan novan U.S.C.A. §2385 para 2, 7 18 0y N1 ;224-222 0¥ 535
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In this instance, it is an organization, which engages in
criminal activity, and we can perceive no reason why one who
actively and knowingly works in the ranks of that organization,
intending to contribute to the success of those specifically illegal
activities, should be any more immune from prosecution than
he to whom the organization has assigned the task of carrying

out the substantive criminal act.

DONIT DN PN, MDY POIYN N NXIN NN 713 NIPHN1]
JDINOIMN NMOND PYTPD DD TN DTNY TI0 1D D
O 20Ya APPIN XD M2 1NN DNOXND OIINY 1IVN2
IYYNN NN YSID 1HDIND DO070 POYY DTN NP NYAND PON

>3[.ov192 Y95an

TPVINY NPPTNID NPIIDND PIYN LAYNT NP NN DWW NNV DA
LOPL DY NN DY GO NDDIDMIANDN NN PN MLDIDLPN
“DPYP P DN YWD Brandenburg y%¥3 P10 p0 ONPPNN
INIPY DITIN DX NNY 295D ¥23192 DY DIV NYIAN APY PT2 PP
YPIN ONO NWYN MNINIAD INIP DY 172Y2 INYNIN 0N 0N DY
VAVNN TP PNIAN PRAYI INTI PV N TPDMOYYN INNOID YNNI
JDIOND NNOTY TMNIOND YD NP DY DY NYIMLP NV Pa
TIDOONRD NP DY WOHYND IWAN TPNPIN NPNAN Y ¥aP LIYNN M2
NPNY INIPN DY T2 DY MMIOND NNDN DY MITY YN RO OX PI
N DYNY DXPAD DD NYYI MLIDN PPN PNDA N2WAD IININ
N3N T2 TNSY WHRNWD LOVYNN NP ANDNN KYID DWYNN NOYY

:(imminent lawless action) 'INOND 1MAXN NPPIN YNYAN IO

The constitutional guarantees of free speech and free press do
not permit a State to forbid or proscribe advocacy of the use
of force or of law violation except where such advocacy is
directed to inciting or producing imminent lawless action and

is likely to incite or produce such action.

Scales v. U.S.,367 U.S. 203, 226-227 (1961) 536
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force and the certainty of its verity. Without free debate, it would
not be possible to instill in a society an intelligent, profound and
strong commitment to the democratic form of government and
the willingness to fight to preserve it and strengthen it. Gagging
opponents is a reflection of weakness. Silencing antidemocratic
views is liable to make such views more attractive and may even
give the antidemocratic position more weight by conveying
the message that democracy lacks sufficient persuasive power
to overcome it in free and open debate. Minority or marginal
groups sometimes adopt views rejecting democracy as an
expression of their profound frustration and disappointment in
the performance of the existing democracy. Even if the position
is inappropriate, it is important to allow it to be heard in order
to give voice to their feelings — otherwise, they may resort to
violent measures. In addition, this makes it possible to deal with
public disaffection and, thus, with the underlying causes of the
antidemocratic positions. The appropriate means for dealing with
“unacceptable” ideas, such as the rejection of the democratic
system of government, is through the public education system.

Expressions of disloyalty or discontent toward the state,
its institutions and its organizations should not be considered
criminal offenses. The danger posed to the political structure and
its proper functioning by publications of expressions of disloyalty
is remote and indirect and, at most, should be considered a bad
leaning that does not require punishment. Freedom of expression
in both the personal and public realm also includes the freedom to
express views that are worthless and hopeless in order to enable
a venting of emotions that are considered to be negative by the
subject, or at least, in order to allow them to be exposed and
dealt with before they lead to the adoption of violent measures.
Most importantly, such a prohibition is liable to result in an
unjustified violation of freedom of expression because of the
difficulty of distinguishing between true and false facts, as well
as between reasonable and unreasonable opinions (especially in
the political realm).



considerations, including the representation of particular sectors
of the public. In the political world, striking “give and take” deals
is legitimate in a democratic regime. Due to the special nature
of the activities of Knesset members, the prohibition should be
limited to direct material benefit to a specific Knesset member,
or any other person, but not to benefit to the public at large or
to a particular sector of the public. The normal rules that apply
to the acceptance of a bribe apply to this prohibition, e.g., the
bribe could have been given in advance or after the fact (based
on a promise made in advance). The prohibition applies to the
activities of a Knesset member within the framework of the
legislature, including the factions, and does not apply to votes
within a political party that is not represented in the Knesset.
The prohibition does not violate the substantive immunity of a
Knesset member since it is designed to ensure the fulfillment of
the Knesset member’s constitutional, fiduciary duty.

Should a special status be ascribed to the physical injury
of government officials while performing their official duties?
There are both pros and cons. We tend to believe that there is
justification for imposing a harsher punishment on someone
who harms a government official with the aim of influencing
a government decision, of preventing its implementation, or
of imposing a different decision. A possible proposal in this
context is to treat the physical injury to government officials as
aggravated assault.

Nonviolent opposition to the democratic system of a
government and a rejection of its legitimacy should not be
prohibited through criminal law. Democracy is a form of
government that is committed to a process of free and open public
discussion as a requirement for shaping and adopting world
outlooks and value judgments. Just as the power of the truth
is in the free and open challenge to the lie, so too is the power
of democracy in the competition with other political views.
Without balanced political discussion, the concept of democracy
is liable to turn into a dry dogma that lacks reason, persuasive
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Therefore, the prohibition of the threat to use force against a state
institution or its officials should be more limited than that of
the normal offense of extortion and should only include threats
that are liable to influence the performance of the government
official. Some examples of threats of this nature are the threat
to use force, which includes the threat of physical harm to the
government official or to his or her close relations; a serious
threat to harm society or part of it (e.g., spreading an epidemic,
polluting the drinking water, or burning down a factory that is
crucial to the state); a threat to cause severe and intensive harm
to public life, which would be difficult to cope with and, thus,
has a potential to influence decision makers and prevent them
from acting with a clear conscience and sound judgment (e.g.,
blocking major roads and paralyzing traffic in order to force the
Knesset or the government to act in a particular manner).

Nonviolent strikes do not fall within the bounds of grave
actions that state officials are unable to withstand. The state has
lawful means to bring an end to strikes that seriously harm public
life. Moreover, in certain cases, by dealing with illegal strikes as
offenses against the state, it is liable to create the impression
that it is fighting workers, i.e., a hostile governmental view of
workers — an outlook that is incompatible with a democratic
regime.

The acceptance of bribes by Knesset members in their official
capacity in a democratic institution is severe antisocial behavior.
This phenomenon is more serious and more restricted than the
normal phenomenon of bribery. In a democracy, the legislature
is the most important branch of government since it determines
the general norms, as well as the powers and procedures of the
other branches. Moreover, there is a fundamental difference
between the branches of government — the legislature, on the
one hand, and the executive and judiciary, on the other hand.
The latter two branches are clearly supposed to act solely for the
benefit of the public at large. In contrast, the legislative branch
also acts in the political realm based on political and partisan



district court may issue its ruling only after the organization in
question has submitted its response; a declaration may not be
made ex parte. As stated above, the forbidden activities that
are affiliated with unlawful association include leadership and
active membership in the organization, the maintenance or
reinforcement of its organizational structure, and other acts of
assistance.

Active membership is intensive participation in activities to
advance the purposes of the organization. Passive membership,
which reflects the willingness to join the organization, should not
fall within the bounds of this offense since the danger posed by
such participation is negligible. Furthermore, a person may have
joined an illegal organization (or failed to leave one) because
of momentary weakness, a desire to please or impress others,
or a fear of their reaction. The failure to leave the organization
may also be the result of forgetfulness or the lack of importance
ascribed to membership in it.

The law regarding the finality of legal proceedings should
be applied to the process of organizing, and litigation should
not be allowed to continue indefinitely. However, regarding the
activities of active organizers, this principle should not apply to
the question of unlawful association itself, and anyone charged
with this offense should be allowed to submit a legal claim of
lawful association.

The use and threat of the use of force against a state institution
(e.g., the Knesset, the government or one ofits members) with the
objective of influencing its functioning or his or her performance,
is a special and more serious — although more limited — form of
the usual phenomenon of extortion. Regular extortion violates
an individual’s freedom of decision and action, and the damage
is confined to the victim of extortion. In contrast, the extortion
of state officials while acting in an official capacity could
harm the entire public or, at least, a large sector of the public.
Nevertheless, a state official, who is naturally in a position of
power, is expected to withstand threats that are not very serious.
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offense of conspiracy from punishment for thoughts alone, the
formulation of a plan to commit revolutionary and subversive
acts against the state should be required. The plan does not
have to contain details regarding all its means and objectives.
However, in order for it to be considered an attempt to harm the
state, it must include its strategies and the designated time and
place for their implementation. Therefore, the revolution attempt
is punishable because it is a typical case of a criminal act, and
acts of preparation are punishable in light of the importance of
protecting this value and the need to take preventive measures.
Nevertheless, it is proposed — due to the severe criminal nature
of attempted revolution, as opposed to acts of preparation — to set
the punishment for acts of preparation at half of the maximum
sentence prescribed by law for revolution and attempted
revolution.

Conspiracy to undermine the democratic political system
by harming its structure and its governmental institutions —
through the use or threat of the use of force — is an abuse of
the democratic system. Therefore, it is justified to prohibit the
establishment of an organization and participation as a leader or
member in an organization whose goal is the use or threat of the
use of force to abolish or change the system of government, to
eliminate or to harm a government institution, and to unlawfully
impede the proper constitutional functioning of state institutions.
Political parties, their branches and offshoots, as well as any
other organizations that have the aforesaid goals, which have
been rendered unconstitutional for this reason, all fall within the
bounds of unlawful association. An illegal political party is one
that has been declared as such by a conclusive decision. In this
context, it is proposed that a decision by the Central Elections
Committee regarding the illegality of a political party require
the approval of the Supreme Court. If an organization is not a
political party, the district courts should be granted the authority
to declare it illegal upon the request of the Attorney General,
while granting it the right of appeal to the Supreme Court. The



indirectly, society as well — are activities that harm or endanger
the organizational and functional structure of the democratic state
with the aim of destroying it or its institutions. The most obvious
of these is a revolution, that is, the exchange of a democratic
state for another regime or, at least, the incitement to overthrow
the government or to cripple its ability to function. This includes
activities that prevent the state’s institutions from performing
their constitutional duties; for example, actions designed to
neutralize the Knesset or the government by preventing it
from assembling and reaching decisions, such as through the
imprisonment of Knesset members or ministers.

The dangers and the criminal nature of a revolution derive
from two cumulative factors: the severity of the objective — to
harm the democratic state — and the element of association for
this purpose.

The offense of revolution also includes attempts and
preparations for a revolution. If a revolution is successful, then
this means that the existing political regime has been eliminated
and the offenders (the revolutionaries) have risen to power.
The revolutionaries (yesterday’s offenders) do not stand trial;
the revolution is the basis of their power and it is presented as
an essential and justified act — a civilian revolution designed to
protect the state and its citizens. Criminal proceedings will only
be possible, if and when, the previous regime returns to power.
Therefore, both as a deterrent and as law enforcement policy, it
is justified to also include the prohibition of revolution attempts
in the definition of the offense.

Furthermore, democracy is an essential social value and,
therefore, a hypothetical danger to the existence of the state
should suffice, and the criminality of the activities should not
depend on a tangible or direct danger to the state’s existence,
provided that the acts that endanger the state are illegal in their
ownright (atleast fromthe perspective of the goal). Itis, therefore,
also justified to prohibit acts of preparation to harm the state as
an anomaly in criminal law. In order to clearly differentiate the
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or incites hostility toward the government of Israel or toward one
of its ministers in his or her official capacity. Furthermore, the
definition of sedition under Section 136 of the Penal Law is very
broad and vague and, consequently, may lead to an unjustified
violation of the freedom of expression. This ambiguity results in
arbitrary and discriminatory enforcement in normal times and
excessive enforcement in times of crisis. Indeed, Section 138
includes stipulations to criminal responsibility, and according to
Section 135, an indictment cannot be filed without the consent
of the Attorney General. However, these stipulations do not
remedy the antidemocratic elements in the definition of the
prohibition. Moreover, there is no guarantee that the Attorney
General will always take the best course of action, and citizens
are entitled to the rule of law, and not to the rule of the Attorney
General or the rule of judicial interpretation. Furthermore,
there is a lack of harmony between these two statutes — certain
phenomena are prohibited under both the Penal Law and the
Defense (Emergency) Regulations — and the relation between
them is not clear.

Therefore, the sedition offenses in the 1977 Penal Law and
the 1945 Defense (Emergency) Regulations should be abolished.
In their stead, the following phenomena should be defined as
criminal offenses: revolutionary activity, including attempts and
preparations for a revolution; as well as the establishment of
an organization and participation as a leader or member in an
organization whose aim is the use or the threat of the use of force
to abolish or change the system of government, to destroy or to
harm a government institution, or to unlawfully harm the proper
constitutional functioning of the institutions of a government. In
this book, on the basis of a thorough examination of Israeli and
comparative law, we wish to offer a detailed proposal to amend
the section in the Penal Law that deals with offenses against the
state.

One of the most serious and most dangerous phenomena
confronting the democratic system of government — and,
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Democracy is a social value that deserves and demands legal
protection. It is indisputable that in every nation, it is not just
the individuals who are entitled to protection, but their political
framework as well. The democratic form of government is the
political framework of the state that is predicated on civilian rule;
therefore, its dissolution is a direct and immediate violation of
the fundamental rights of its citizens, which creates a basis for the
continuous and brutal infringement of the rights of those living
under an undemocratic regime. The protection of a democratic
form of government derives from the protection granted to its
citizens; it is designed to enable the state to perform its duty
to protect their fundamental rights and interests. Thus, the
protection of the state and its institutions is a means to achieve
the supreme goal of protecting the individual. The individual
can only maintain and exercise his fundamental rights within a
properly working physical and political framework; therefore, a
subversion of the political framework harms the state’s ability to
act on behalf of its citizens.

The offense of sedition is an obsolete remnant of the British
Mandate, which has its source in the common law of hundreds
of years ago. Its aim is to protect the state, but at the same time,
it may threaten the common fundamental values of a modern
democracy. One example of this is the prohibition against a
publication that may incite hatred, contempt or disloyalty toward
government officials, or that may arouse discontent, resentment,
ill will or enmity among the public. This prohibition also applies
when the content of the publication is true. Likewise, the 1945
Defense (Emergency) Regulations declare as unlawful an
association that promotes the incitement of hatred or contempt,

* Translated by Neil Zwail.
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