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➀➆��❽➄❷➈��❸�❽➂���❽❽❻➂�❹�❹❸➂�➁�➆➂�����❽❼��❹➂❷��❼�➂��➃❿➀�❷❽❻❽❸

❾❿�� ❸➂� ➀�� ➃❽❽➄➆� ❸❹❹❸➂� �❽➀❽➀➈� ❸➂�❹➄� ➀�� ❸�➆❽��� ➃❽�� ❼�➈❸� �❹❽❹❿❺
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�❹❸��❹➅❽���➃❶❹➂❸�❾�➆❸�◗��❝➁❽➂❽➀�➂��❹➄❹��➆�❽➄���❽❹❼❽�➀�➃�❽➄�❸❺�➃❹❽➆�

❸���❿BBC➀�➈➂���❼➅❽➀���❽❽➀��➀����❹���❸�➉➆❹❽����➁❽��❸�➃❶❽➀❽❶�❹�❷➄��
�❸➂❺❶❸�❾�❷�➀➆��❹❹❽➆�(“sexing-up”)❹❽�❹➄�➅➂���❽❸➀�➂�❽➄❽➆❽❷❹➂❸�❻❹❷❸�➀��

➀❹➀�➀�❹�❹��➈���➃❽���➃❽❽��❾��❹❺�❸➄➆❼�➅❹➅❽�➀��❹❽���❹��➂➄��➀��➃❹❼�❸�❷�❹➀�➆��
�❽➄❽➆❽❷❹➂�❸❿�➆❸�❹❽❷❽➀�➀��➀��❽❽➀��❸➀�➂➂❸�����➀��❹➄❹�����❹��➈�❸����➃❽❼❹➀❻➀

��➆➄❿�➂❹��❿�❹❻✉�❹❽�➀�➂➂��❹➆�❸����➆❸��❹➆�➂�����❹➈➂�❽❹❼❽��➀�❽���➃❹���
�❽➄❽➆❽❷❹➂❸�❻❹❷❸�❻❹➅❽➄➀✉�����❹❽�❾�❹❻�➃➈❹���❻➅➄➀�➃❽➆❽❷❹➂❸�❽�❽❿��➀➆�➆❽➈�❸�

❝❽➂��❸������❻❹❷���❹➄�➅➂❸�➁❹❿❽➅���➈����❹����❹�❽�➀❹�❸➀�➂➂➀��❶❹❸��❻❹❷❸
http://www.the-hutton-inquiry.org.uk

❸�➉➆❹❽�❼�➄➅❸�❽➄➈���➂���➁❽��❷❸�➀���❻❹❿❽❹❹❸��❺❻�❸��❽��❸��❹����CIA�❑❷�
�❽❽��❷❽❹❹❽❽❷(Kay)�❹❸���➂��❽❽��❽➀��➀��❹�❽➂➆❹���❽➆��➁❽❻�➈❸��❹❹��������➆��

➃➈❹�����➃❹❻�➀��❽�❹� ��❽➆�➀����➄❸��❹➀❹❿❽�➀➆��➂❷❹�❸�❹�➆❷��❷❹➆��❽❺❻➂�❹➄❽�
❾�➈❹➂❿�❷�➆❽❷������❸��➆❷❽➂�❹❶❽�❸�����➃❽➆❽❷❹➂❸��❹❽❹➄❿❹➅�➀��➃❷❹�➈�
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❜❜❛❻❑➄��❸�➆❷❽➂❸��➈❹❻��❹❻�➃❽�➀�❹➄❽��➁❽❽�❸�➅❻❽❸�➃➂�➃❿❹�❹�➀❹❻�➀

❹�❹�❽❻❹�➁❷�❸�❷❹�❿�❝❷❹➅❽��❹❻�➃❽�➀�❹➄❽�❹

➁❽➄❽❷���❹➀❽��➂��❹��❹❸��❽➄�❸���➈❸��❹➅➆❽�❸➄❹➂�❸��➂➀�❸�➁�➀

➁❽➆❽��➂❸� �➆➈❹��❹� ❽�❹�❽�� ➅�❼➄❽�� �➄❶❸�� ➃❹❷➄� ❽�❽➀�❸� ��➈�� ➁❽�❺

(whistleblowers)❽❽❹➀❽❶��❽�➆➂�➂❸�➀❹➈❽❼❸����❸�����➃❻�➄�➁❹❽➅�����➀�
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➅❻❽❸� ❹❸➂� ❹❺� �❹❽�❽❽➆�� �❽�❶➂� ❽�➆➂�➂❸� ➃❽❷�� �➅❻❸� �❹➂❽�❸� ❽➀❽➀➈❸
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❹➀���❹➀���➀➆��❹➄➆➀�❸➅➄➄�❤➁❽❽�➆➂�➂�➁❽�➄❹➆�❽➄➈➂�➁❶�➁❽➈❽➀❷➂�➀➆�➃❶❸➀
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❽➂� ➁➆� ��❹❽�� ➀�➂❸� �❹�❽➈❸� ��� ➇❽❷➆❸➀� �❽� ◗➃❶❹➂❸� ❾�➆❸� ��❘� ❹�❽➀❿�

➁�➂�➂❸��❹�❽➈❸����❹➄❽❽❸❷��❹➅❽�❸�❽➈➀��❽➀❽➀➈��❹❽�❻������➀�❽❹➈��

�❹➅❽�➀���❹❽�❹➂❹�➂������❹���➃➈❹����➆➄❹➂��❹➅❽�❸�➃❹�➀����❿���❺�➁➆�

➃�❽➄��➇����❹❽���❻���❹➅❽��➀➆��❸�❹➂��❸�❹➂�➃❹�➀❸❘�➃❶❹➂❸�❾�➆❸�❽❷❽�➀➆

➃❹��➈❸�❾➈❹❸�◗��❹❽�➁�➂❹�➂��❹➅❽���❹➆�➂���➁❶�➃❶❹➂❸�❾�➆❸�➀➆�❽❹��❿�➃❶❸➀

➃❽��❸❺���➂���❹➅❽�❸�➃❹�➀����➅➂❹���❹❸������❽�❽❽➆�➀�❽�❽➀❿�❽➄��➈❸

➃❹�➀❸�� �❹➈❹➀❻� ❸➂❿� ❾❹�➂� �❻�� �❽➄��➈� ❸➈❹➀❻� ��❽❻��� ❷❹➆� ��❹❷➂

❸�➆❽❽�❸�❽�❻���❷��❹�❽➈�❝❽➄��➈�➀➀❿�➆���➃❹❽➀➆❸�❼➈�➂❸��❽�����➈�➂

�❹❽❹❿❺��❹�❹➆�➂���➆❹❶➈➀�➃❹❹❿�➂�❹➄❽����❹❻➂❸����❹➂��❻➄❸�❾❹�➂�❷❽➂�

���❹➈➂��❹❻�➃❹�➀�❽➄➈��❶❹➅➄�❸❺�➀➀❿��➆��➄�➁�����❷➄❸�➃➂�❸➀➆➂➀�❷❹➅❽

�❹���➃➈❹�����❻��❸❷❽➆➂❸��❽➆➂�➂❷❻❹➁❽�❶❸➀�❾�❹�❸�➃❽��➃❺�➀�➃�❽➄�❾❿�

❾�❹�❸�➃❽�➀��❷❿❹➀➂��❽❼➈�➂��❿�➆➂��❹�❽➀❹�❸❼❽�❸�➀��❷❹➅❽❸�❽❿�➆���

�❹❽❹��❸��❷�➈❸�➃❹��➆����❷�❿➀

❼➆➂❿� ❷❹�➂� �❻�� �❹➅❽�� ���❹❽� � ➇❽➆➅� ���❹❸�� ➁❽❷➂➀� ❹➄��➂➄

��➆��❹��❸❹❹❸���❹�❽��❷�❹➆�❷�➂��❹❿➂➅��➀➀�❽➂���➆❷❽➂�❽❹➀❽❶�➀➆�➇�❹❶

➀��❸����❹➄��➈��❹➆�➂����❹➅❽�❸�➀��❸�❻�❸�❹�➀❹❻�����➁�➂�➀�➃❹❽➅❽➄❸

➁❽❽���➀➆���❶�❸➀�➃�❽➄�➁�❸��❹�➀�➁❽❽➄❹�➀�➁❽❽����➀��➄�❑❸➆❽❷❽❑�❶�❹➂❸

➁❽➂❽❹➅➂�➁❽❶❹➅�➀➆����❹�❹��➀❽❻❽������❹➅❽�➀�➁�➂�➂��❹�❽➈��❽❷�❸➀❹�❹➀�

❤�❹➆❽❷❽�➀�

·Ú· ˙Â˘¯Ù‰Ó‰ ˙ÏÂÚÙ ÏÚÂ ‰È„Ó‰ ˘ÂÎ¯ ÏÚ ‰‚‰ ∫¯œÏ‰

��❶➅➂���➀�❸�➆➄��➇❽➆➅��➃❶❹➂❸�❾�➆➀�❸�❽➅➈����❹❽��➇❽�➂❸�❻❹�❽➄❸

➉❑❶���➁��❽❿���❹❹❷�❽➀❽➀➈�❾❽➀❸ÌÈËÙ˘Ó‰ ¯˘ ß È˜ÁˆÈ ‰È¯‡ ❛❹�❹���

➁�➀��➂��❸➀❹�➃❹�❼➀�➀➆�❸❿�➆➂❸���❹➄���➈➅�➁➅�➈➀���❹➆❸���❽��❸��➂

��❹➆❸� ➀❑❸�� ➀�� ❸❽�❹❼➅❽❸❸� ��➀❻➂�� ❹❷❽�➈�� ➇�❹��� �❿��� ➆❷❽�� ❾❿

�➂�❸� ➁�➀� ❾�� ❽���❸� �❹❺➄�❸� �❹�❽�� ��� ➀�❽�� ❹❷❽�➈�➂� ��➈� ��❿�

➀��➀���❷➄�❸�❹❻���➈❸��❽❹➀❽❶�➀➆��❹➅❽�❸�➃❽❶��❽➀❽➀➈�➁❹�❽��❽➄➈��➁❹➅❻➂

➃❽�➄❹➆❸��❹❻➀��❿�➇❽➆➅��➆❹���❸❺��❹➄��➈�➀➀❿
��➄❑❷·Á ¢ÔÂ¯ÏÈ‰¢·ÈÈÂ ‡ÂˆÈÈÏ ‰¯‰ˆÚÂÓ‰ ß Ó¢Ú· ˙Â‡Ï˜Á È¯ˆÂÓ ÈÏÂ„È‚ ‡Â

Ì˜ÂÂÈ˘Â ˙Â¯ÈÙ ¯ÂˆÈÈÏ�❛�◗❘��➀�❷❑➈�
❛❘�❜�◗❘�❻❿�❷❑➈�❜�➉❑❶�∫ÔÏ‰Ï����➈�È˜ÁˆÈ◗
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����❹➅❽�❸����❹❸��➁❹➀❶❸�➃❹❽➆�❸����➇❹�❻➀���❽��➃➂➅❹❺�❼➈❹�❸�❸❻❷➄❹

��❻�� ❸��➈�� ❼➄�❶�� ❼➈❹�❸� ❽��❷➂� ❼❹❼❽��� ❻�❹➈� �❹❸� �❹➅❽��� ➃❹❽❷❸

❽➀❶➄�❸�❼➈�➂�����❹➂❸�❽➀➀❿�➃❹��❽➆�➀��❸�❹����➀��❸➄❽�❑�❹❺�❸��❹❸�

� ➃❹➂�❽➅❻❽� ➁❽➂❽❽��� ➁❹�➂�� �❹❸❹� ❽❼�➈❸(confidential relations)➃❽��

❽➀�❽�➄❷❽➈➄❹�� ➆❷❽➂� ➃❹���➀� ❸➀❶�➄� ❸➀�� ➁❽➅❻❽➀� �❹❷❹❸❹� ➃❹➆➂�❹� ➃�❹��

�❽➄�❸�➀��❹❽�➅➆➀�➆❶❹➄�✉�❽�❽❽�➆��➆❷❽�❹��❽�❻➅➂�❷❹➅�➃❹❶❿�✉➃�❹����❽❽❻�

➃❹➂�❸�➁➆�❷❻��❸➄���❸➀❹➆❸�❾�❷���❹➂�❸�➆❷❽➂���❹➂❽�➀������❶❹❸➄➀

�➃❹➆➂��❹��➃�➄�(duty of confidence)❑❜�❹➅❽�❸����❷❽➂➆➂�➃➂➅❹❺�❼➈❹�❸�

➃�❹���❹❽�❿➆��❽➂�❑�❝❽❼�➈❸�❼➈�➂❸�➁❹❻�➂��❹➂�❸�➃❹��❽➆❸�➀➆�❽➀❽➀➈❸

❾❽➄➈➀�❽�❸❹�❸➄❽❷➂❸��❹❷❹➅�� ❽➀�❽�➄❷❽➈➄❹��➆❷❽➂ ❹�❸➄❽❷➂��➃❹➆➂�❹���❹➆�

�❻�❷�❹➆��➃❹��❽➆❸�➃➂�❹➄❽❽❸❷�❑78��❻��➀❶��➀➆�7➇❽➆➅❸8�➀��❹��❹��➀❿

❽➅❻❽���❶➅➂��❹❽❷❽➀�➆❽❶❸��➆❷❽➂���❹➂❽���❹�➆➀�❹�❹���❹❷❽�➆➂➀�➁❽➄❹➂�

�❹❷❹➅�����❹➂�➀��❹�❽��❷�❹➆�➀��❹��❹❻�➀➆�➃➂➅❹❺�❼➈❹�❸��❽�❸�❸❷❹�➆❸

��❺❶➄❸�➃❹➂�❸���❹❻�➃❽❷❿��❹❿➂➅��➀➀��❻�➀�➁�➅➂➀��➀❹�❹�❷❽�➆➂�❸➄❽❷➂❸

�❹➆❽❷❽��❹➅➂➀��❹�❽�❸�❷�❹➆➂��➆➄❹➂�❸�❽❽❸�➆��❹�❾❽�➂❸�❸❷❹�➆�❽➅❻❽➂
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�❹❷❹➅� ❽❹➀❽❶� ➀➆❹� ❸❺➂� ➁❽❽�❻➅➂� �❹❷❹➅� ❽❹➀❽❶� ➀➆� ➃❽❷❸� �➅❹�� ➃➂�➀� ���

❸❺➂�➁❽❽➂��

����➈��❼➈�➂❸��❽��➀�� ❹�❼❽�➀È˜ÁˆÈ➃➄❽�➅➆�❸���❸�❹❻❸���➈❸� 

❸➄❽❷➂❸�❽➈➀❿��❹�❽�❸�❷�❹➆�➀��➃❹➂�❸���❹❻��❽❸�❸�❹❻���➈❸��❽❹➀❽❶��❹➅❽��

Â˙˜ÈÒÚÓÎ��➈�➀�❸�❽➀❿��➀➀❿��❸❷❹�➆�❽➅❻❽��❹❸➂➂���❺❶➄�❹❺�➃❹➂����❹❻�

�❹�➅➆�❽�❶➀�➆❷❽➂��❹❽❷�❹➆����➇��➀��❽➅➆➂➀✉�❽➈❸➀�➀❿❹❽��➀�➃❿��➀�➁���

� ➁�❷❹�➆➂� �➀➆❹�✉❾❿❽➈➀� ❸❺� ➆❷❽➂�� ❼❹➀�➀� ❹�❹❿❺� ➀➆� ❸➄❶❸� �❹➆�➂���

➅�❼➄❽��� ❸➄❹����❹� ����� �❼��➂� � ➇❽➆➅� ❽➈➀� �❹➅❽��� ➃❶❹➂❸� ❾�➆❸

��❹❸❹�❽�❹❿�˜‰ ‰˙ÂÎÊ· ÈÂˆÓ‰ Ú„ÈÓ· ®˜ÈÒÚÓÎ© ‰È„Ó‰ Ï˘ ̇ ÈÈÈ‰˙Â˘¯

�➀�� ➁➄❽�� ➃�❿� ��❹❷➂� ➁❸�� ➁❽❽➂��� �❹❷❹➅❑� ❝➃➂➅❹❺� ❼➈❹�❸� ➃❽❽��� ❽➈❿

➃❹��❽❹�❼➈❹�❸❹�❑➁❽❽➄❹❻❼❽��❹��➁❽❽�����❹❷❹➅���❹❹❷�❹�➀❹�❸➄❽❷➂❸��❹❷❹➅

❜�❛�➉❑❶�Ï‡¯˘È ̇ Ï˘ÓÓ ß Ï‡¯‰ ̄ ÒÈ‡❸�➆�❸❺��➃❽❷❸��➅➈����◗❘�❼➄�❷❑➈�
��➆�➀�❷➅❹➂❸�����➀��❹�➈➅�➁❹➅�➈��❹➅�➀��❹❿➂➅�❸➀�➂➂➀��➆��➄�➁❹➅�➈➀���❻❹�
❸➄❽❼➄❶���➁➆�➀���❽�❽➅❻❽����➃❿➅➂�➁❹➅�➈❸���❹➂❽➄��➃➂❿❽❽���❷❽❿➀�������➂❸

����➈��➃➂➅❹❺�❼➈❹�❸�❽❷❽�➀➆�❼❼❹��❸➄❽❼➄❶����❹❷❸❽�➁❹➀����❹È˜ÁˆÈ�Ì˘ ➂➆��
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❸➀❸�❹�❷❻➈��❹➂�❹❶❸��❹�❺❹❿��❹➆❽❷❽�➁❹➅�➈��❹➅❽�� ❞◗��➇❽➆➅❘��❹➄➆❺❶➀�❸�➅❸

�❼➈�➂�❽❿➀❸➂��❹�❽���❹➅❽��❞◗❜�➇❽➆➅❘✉➀��❽�➈➄�❷❹➅❽��❻❿❹❸���❹❷��❹❸�❽❿�➁��
���❹➂�➂➂�❾➂➅➂����❹❸��❹➅❽��❞◗�➇❽➆➅❘�❸➀➆➈❸➀���❹❽�❸�����❺�❹�❸�❼➂✉

❽�❶➀� �❹��❹❸❸� ➃❿� ❹➂❿� ◗� ➇❽➆➅❘� �❹�❽�� ❷�❹➆➀� ���❹➈➂❸� �❹➅❻❽❽�❸❸� ��❽➆�❹
❽➀➀❿❸��❹➅❽�❸���❽➆�❹�❜❛�❑➂��❸��❹❽❼�➈❸��➄❶❸��❹❻�❽➈➀��❹❽❼�➈�➀➆�❸➄❶❸
➆❷❽➂�❽�❶�➂�➀��➁❽❷�❹➆�❷�➂��❹❽❷❹➅���➈❸��❹➅❽�❹�◗�➇❽➆➅❘��❹❽❼�➈��❸➆❽❶➈���❷�

◗�➇❽➆➅❘�❜❸❑❿���➆�❸�➃❹�➀��❹➅❽���❹❻�❞◗�➇❽➆➅❘
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·ÈËÓ¯Â ˙Â˘‚˙‰ ÆÂÚ„ÈÓ‰ ˘ÙÂÁ ˜ÂÁ ∫˙È

❾�❹�❸�➁❽�❻�➂�❹���❽❼➈�➂��❻�➂��➀➆❹➈�❽➂���➆❷❽➂�❽❹➀❽❶���❷���❹➅❽�❸

❸➀❽�❶➂��❹❽❷❹➅❸���❹❻� �❹❽❷❹➅��❽❷➅➂➂❸�❾�❹�❸❹��❹❽�➂❹➈��❽❼��❹➂❷❸

➆❷❽➂❸��➈❹❻����❸➆�❼➂➂❸��❹➈❽�����➆❶❹➈❹�✆➆❷❽➂❸��➈❹❻��❹❻� ➀❸➄
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��❽❽➀�➃�❽➄�➁�❹�❻�➂❸���❹➄�➃❿❽❸����➀�❽❷❿�❹➀���❹��❹❸�➃❹❻�➀�❸➄➈➄�➁�❼�
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�➅➂➄�❸❽❸��➀��❹➅�❸�➆❷❽➂❸���❽❽❻➂�❹➄❽��❸�❹❻���➈❸��❽❹➀❽❶��❹➅❽��❸�❹�❿➀�➁➄➂�
❸�➆➂➀�❸❿➀❸���❹���➁➀❹��❾➂➅❹➂❸�➁�❹❶❸�❽❷❽��❸❿�➆➄�❹��❽➅➂������➀��➀➀❿
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�➆❷➀��❹�❽�❸��❹❿❺��➆❶➈➄�➃❹❼➀�❸�➀��❹�❹➀❸➄�❸��❽�➅��❹➂❽➂➆❹��❹❽❷❹➅

➁❹❽❸� �❷➅�� �❹��➂➄❸� �❹➆�❿❸�� �➀❻� ➀❹❼❽➀� ❼�➈❸� ➀�� ❹�➀❹❿❽� ��➀❻➄❹

�❹❸❹� ➇➅❹➄�➃❹➆❽❼�➇�❼�❸�❽❼��❹➂❷❸�➃❹➆❽❼➀� ❽❼❽➀❹➈❸❹�❽➀❿➀❿❸�❽���❻❸

➂��❶�❸➀���❹❽��➀❽➆❽❸�❽➆�➂�❸��❽❸��❹➈❽���✆❝❸➆❹❷❽❸�❸�➂❽➂❿�➃❽���➀❸➄

➀❽➆❽❸��❼❹�❸��❹❸�❸�❹➄➂❸��❹�❹� ��❹❽���❹❼❸��❸❼➂❸��❹❸��➂�❸��❹�❑

❑��❹❽���❹❽�❻���❸�❽�➄➀��❽➄❹❽❻��❹➈❽���❽�➄���❸❷❹�➆�(accountability)

�➆❷➀��❹❿❺➀�❽❹❼❽���➀��❽❸��❽�❹�❽�❸�➃❽➆❸❑� ❝�❹�❽�❸�❽➄➈���❹❽❹��❸�➀�

❑❻�➈➀��❹❿❺➀�❸�❹���➁❶��➀��❹➂❽➂➆❹�➀❹➈❽��❽�➄���➁❽�➆➄❸�➁❽�➆➂�

➃❹❽❷❸����❹➂�❸❽➀➆��❸❻➄❸❸�➁❹❿❽➅➀�❽❹➀❶�➃➈❹���➁❽�➆➄❸�➁❽�➆➂❿�➁➄❽�

➂❹�❽❼��❹➂❷��❼�➂�➀��➁➂❹❽�➀�❽�➄���❽❸��❹➈❽�����❽❸�➆❷❽➂❸��➈❹❻�✆➀❸➄

��❹�❽�➀❹�❽❼��❹➂❷❸�❾❽➀❸���❹➈���❸➀�❼�➈❸�❽❷❽��❽➆�➂���❹❸�➆❷❽➂❸�➃❽��

➃❹❼➀�❸�➀➆

‚‰ ˙·ÂÁ˘ÙÂÁ ˜ÂÁÏ ÌÈÈ˙ÎÏ‰ ˙ÂÂ¯˜ÚÓ ∫˙ÂÈÂ˘¯‰ Ï˘ ÈÂÏÈ
Ú„ÈÓ‰
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➀➆�❸➀�❸�➄➆❹❸���❹❿➂➅���❹➂❽��❽❷❿�❾❹���❹��❸�❽❷❽��❹➀���➄��➁❽❿➂➅➂�

➁❽➂❿➅❸�➀��❽❹➀❽❶❸���❹❻�➀�����❸��❹❼❼❹��� ➅❽❽❷➄��� ❽➄�❽�➂�❸�❼➈❹�❸�❽��❷
�➉❑❶���➁❽❽❼❽➀❹➈ËÈÏ˘� ÏÈÚÏ❘��  ➂➆� �❸�➆❸�L. Brandeis, Other People’s

Money, 1914, ch. 5◗
➉❑❶����❶➂��❼➈❹�❸�❽��❷ËÈÏ˘ �Ì˘� ➂➆�
��❸➀�➀��❸�➂�➂�❹��ÏÈÚÏ�➀❶➅� ❺�➃❿❹�❞�❸�➆❸� ˙ÂÂ˙ÈÚ‰ ˘ÙÂÁ— ·ÒÂ˙ÈÓ ÔÈ
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➃❽❽➄➆��➃❽❷❸��➅➈·‚ ‰ÏÎ˘‰Ï ‰ˆÚÂÓ‰ ‰‰Â� ÏÈÚÏ�➅➈➀�❜�➁❽➈❽➆➅� �❸�➆❸�
➃❽❷❸

�➃❽❽➄➆Ï‡¯˘È ˙ÂÙÒÓ�ÏÈÚÏ❜❜� ➂➆��➃❽�❻�❼➈❹�❸�❽��❷��❸�➆❸�
����➈��❸❽❸��❽➈❿Ï‡¯˘È ˙ÂÙÒÓÌ˘ ➉❑❶��➁❶�❹���ÔÈ¯ËÈˆ �ÏÈÚÏ❹����❸�➆❸�

❽�❶➀��❹❽❷❹➅���❹❻�➆����➁❽❼➈❹��❽❹➄❽➂➀�❸❷➆❹❹❸�❽➀➀❿➂�➀➀❿�➀��❹�❹❽�❹❻�❸➄❹❷❽➄
❸��➄� ➁➀❹�� ➀➀❿❸� �❹➀❼�� ➀➆� �❹�❹❸➀� ❸���❸� ��� ❸❻❷� ❼➈�➂❸� �❽�� ➁❽➄❹❽❷❸
➀��❹➂��➁❹➅�➈���❷��❸��❹❸�➁❽➀➀❿➀�➇❽➅❹❸➀�❸❷➆❹❹❸��❼➀❻❸➂�❸➆➈�❹❸�❹�❼➀❻❸�
�❹��➈��➃�➂���❷�❹�❸➄❽❷➂❸��❽�➄�❽❷❽�➀➆�❹❽❹➄❽➂�➁�❼��❼❹➈❽���➄❹❸❿➀��❻�➄❸�❷➂➆❹➂❸

❸❷➆❹❹❸�❽➄➈��❸�❽❻�❸�➀➆��❹❶�❸��❶�❸➀
❛➃❽❽➄➆��➃❽❷❸��➅➈�❹��Ï‡¯˘È ˙ÂÙÒÓ �Ì˘❜�◗➁❽❘�➁❑�➆�➃❿❹�❞ÔÂ˙ÈÚ ˙‡ˆÂ‰ 

·‰ „¯˘Ó· Ú„ÈÓ‰ ̆ ÙÂÁ ÏÚ ‰ÂÓÓ‰ ß ¢ı¯‡‰¢˙Â‡È¯�❜�➈❑❸�❞„Â‚‡ÌÈÓ‰ ̇

· ¯ÙÎ· ˙ÈÙÂ˙È˘‰‰È·Â ÔÂÎ˙Ï ˙ÈÓÂ˜Ó‰ ‰„ÚÂÂ‰ ß ÒÈÈ„¯
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❸��➂�➀❿�❹�❻�❿❸��➁❽➀❼�➂�➁➄❽��❹➀��➁❽➂➆❼�❾����❹➄�❹�❹�➂�➆❷❽➂�❽�❶➀

➁❽➄❽❷➆�➀❹�❽�❹�➃❹❺❽��❽�➈��❽❸��❽➈❹➅❸�❸➆�❿❸❸��❹➈❽����❾�❹�❸����❸��➂❹

➅�❼➄❽���❸➆❽❶➈❸�❷❹➅❽��❹➄❹❹❶➂��❹❷➂➆�➁❸❽�❶➀��❹❽❸➀��❹❽❹�➆��➁❽�❿�❹➂❹

➁❹�➂�❽➆➂�➂❷❻��❹➈��❹➄❽��❹➀��➁❽➄❽❽➄➆➀�➆❶❹➄��➆❷❽➂���❽➅➂���➆�❽�❹�❽�❸

❽�➆➂�➂❸�➃❽❷���➈�➅❸➀��➀��❹➀��➁❽��➂���❽➀❽➀➈��❹❽�❻��➀❽❼❸➀�➃❽��❾❿

· ÌÂÎÈÒ ÆÊÌÈÈÈ
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➁❷�❸�❷❹�❿�❝❷❹➅❽��❹❻�❽�➄��❹➂❿��❹�❻���❹❽�❽❼➂�❹➄��❹��❹❸�➃❽�➀��❹➅❽�❸

❽�❹❸➂❸�➃�❹➂���❹❻❸�➃❹❼➀�➂�➆�❹❶� ➆❷❽➂❸��➈❹❻��❹❻��❹��❹❸❹�❹�❹�❽❻❹

❑❼➈�➂❸�➀���❽➂❽➄➈❸��❹❽�➅❹➂❑�❹�◗�❹➂�❹➄❸�➃❿❹�❘➁❽❽�❸��❻�❸��❹➅❽�❸�

�➁❹�➂�➀❿➂❹✉❸❼❽�❸�➀���❹❷❽❿➀�❹��❹�❽�➆��➆❶❹➈�❽➀❹➀❽➂�➃➈❹���❹�❹�❽➈�

❼➈�➂�❹��❽➀���❽❸�❸��❻��❷❹➆��❹➀�❹�➂�➃➄❽����❹➅❽➈��❻❽�➄➂��❹❸��❾❿�

❽➀���❽❸

❜�➃❽❽❼�➄❽�❹�ÏÈÚÏ�� ➂➆��❸�➆❸�
❹���❸❼❽��❸�❹���➁❽➄❹��➁❽�❹❻�➀���❽❷❷❸�❸�❽�➅❽��➁❸�❹�➁❽➄❹�➄�➀��➁�❹��❼�❸

����� � ̈ ˙ÈÏÏÎ‰ ̇ Â˘¯Ù‰ ̇ ¯Â˙ ∫ËÙ˘Ó· ̇ Â˘¯Ù❜� ➂➆��❑➄���❹�➄�❝➁❽➀�❹�❽
�➃❽❽❼�➄❽�❹��❹���➃❿❹Ì˘� ➂➆�
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➃❹❻❼❽❸❹�➃❽➆❽❷❹➂❸❛❸�❶❹❸�❾��➁❽➀❽➀➈�❼❽❽	�➁��➄��➀�	❷�➀��❹➈❹➅�
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Ú‚ÂÙ➃❽❷� 	�❹❽�❻	�➃➈❹��❽❹➀❽❶�➁❶�	❷❶❹❸�❸❺�	��❸� �❹	❽�❸��❷❹➆�

��❽	❷�➃❽��❽�❷❹➆❸�❷❹➅❽❸�	❹�❽➂���❽❸��❹➆➂�➂❸�	➅�➂�➁❽❽�➄��❸�➆➂❸

❹❺�❸�	❹❸��❸➆❷❹❸�➀❽���❽➂�❹�❘�➁❽❽��❻❸�➁❽�❹	❽�❸�❽	❻����❹��❺➄

➁❽➀❹❿❽�➁➄❽��➁❸�❾➂➅❹➂�❽�➀�❽❹➀❽❶�➀❿�➃❽❶�➃❽❷➀�❷❽➂➆❸➀�➃�❽➄�◗❹❽❶➀�❸➀❻

❸➄❹����❺�➆❶❹➈�❽❹➀❽❶�	❹❷➂���➆❷➀�❹➀❿❽��➀❹�❹➆❷❽��➀��❾❿�➃➄❹❶�❸➀

❸➄➆❼�➃➄❹❶�❸➀�➀❹❿❽�	���➁❽❽��❻❸�➁❽�❹	❽��❷❹➆�❹➄❽���	❹❽��❷❹➆➂

➁❽❽��❻❸�➁❽�❹	❽�❸��❷❹➆➀�❑�❺➄�➁	❹❶❸❑�➆❷❽➂��	❽➅➂�➁❹�❽��❽➄➈�❹❺

➁❽�❹	❽�❸� ❽❷❹➆� ❽❶➀�❸➄❹�� ➃❽❷�➀❹❻➀� ❽❹�➆��➂➂�➆❷❽➂� ❹�❹��➀➆� ➆➂�➂

❸➄❶❸❸�❹��◗➃❹❻❼❽❸�❷	�➂�❽❷❹➆�➃❹❶❿❘�➁❽	❻��	❹❽��❽❷❹➆�❽❶➀❹�➁❽❽��❻❸

�➀�❸�➆➂❸�➃➂❺���❹❸�➁❽❽��❻❸�➁❽�❹	❽�❸�❷❹➆��❹�	➀�❷➂❹➆❸�❷❽❻❽❸

❛❽�❷❹➆❸�❷❹➅❽❸�❽❽❿	�➀❿➀��❽❽❼�❽❽❹➅��❹➆❷❹➂�➀❽❶	❸��➂���	❷➄�❹➄❼➈�➂
�❹➆❷❹➂� ➀�� �❹➂❽❽��❸❽�� ❸❽➀❶➄�� ��❺� �➂❹➆➀� �❽➀❽➀➈� �❹❽	❻�� �❶➀� ❽❷❿

➆❸�➃➂�❽❹❿❽❺➀�❻	❿❸�❸�❽➂�❸➄➄❽��❽❹➀❽❶❸�❹��➆❷❽➂❸�❽❼�❽➈➀❿��❽❽❼�❽❽❹➅✎❸	
�➀�➁❶�❹➄❽❽❸❷�❑�➆❷➀�❹❽➀➆�❸❽❸��➀❹❑�➆❷❽��➀�	❹❽�❸�❷❹➆��❸➄❶❸❸���	❹❷�❾❿�➁❹�➂

➃➀�	�❸❽❸
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➃❽➆❽❷❹➂➀�❹��➃❹❻❼❽➀�➆❶❹➄�➆❷❽➂❸��➃❽➂�❸➀�	❽➅�❷❹➅❽�❹➀�❸❽❸��➀❹�➆❷❽

�❽	�➈��❽�➀�❼➆➂❿�❸➄❶❸�	❹❷➂��❽�➆➂

❷❽�➈�❸�➇�❹�➂�❶�❹❸��➆❷❽➂�➀❿�❽❹➀❽❶�➀��➇	❹❶�	❹➅❽��➇❽➀❻❸�❽➀❶➄�❸�➃❽❷❸

❽❹➀❽❶�➀��	�❹❽�➁❽➂�➂❹�➂�➁❽	❹➅❽��◗❸➄❽❷➂❸�➁➆�❸❺❹❻�❻❹❿➂�❹�❘�❽	❹❽�❸

➃❹❻❼❽�➁❸�❹➀��➁❽➅	❼➄❽��➁❽	❷❶❹➂�➁❽❽	❹❽��➁❽➅	❼➄❽�➀�➆❶❹➄�❽➂�	�➆❷❽➂

➁❽	�➂❸�❹	�❸➆❽�➈�❸➂❻❹➀❹�➁❽❽➂❹�➀➄❽�➁❽➅	❼➄❽�❹�➉❹❻�❽➅❻❽�❸➄❽❷➂❸

❹���❺➄❸��❹❸�	❹➅❽�➀�➅❽➅❸���❽❸�❸�❽	❷❸��❹➆➂�➂❹� ➆❶❹➈� ❽❹➀❽❶��	❷➄

➀��❸�	➈❸��➀❹�❹➀➀❸�➁❽❽	❹❽�❸�➁❽➅	❼➄❽�❸�❷❻�➀�➁	❶❽❽���❺➄➀�➃❹❿❽➅❸

❻❿❹➄�❹	❻➄�❹➀���❹❽	❹❶❼���❸	❽❸�❸�➇��❸➀�➂➂❸�❸➂�➆��❹❽❷❹➅❸��❹❻

➀➈❹➄❸�➆❷❽➂�➀��❾➂➅❹➂�❽�➀�❽❹➀❽❶➂�❸��❹�❿�❸➂❹�➀�➁	❶❽❸➀�➀❹➀➆❸��❺➄❸

➃➄❹❿➂�❹➄❽��❼➄❽��❽❿➂➅➂�➀��❹��❽➀❿➀❿�➆❷❽➂�➀��➁❶�	❻��❽❹➀❽❶�➀❿�➃�	❶➅➂

➆✎���	❽�❹➂��❹❻❸�❷➀��❹❽�➆➂�➂��❹❽��➄➅�	❹	❶➀�➀❹➀➆��➀���❽➀❽➀➈�❸	

➇��➁❽➆�❹➂❸�❽❷❽�◗�❺➄➀�❽❹❿❽➅�❹�❘��❺➄�➀��❹�❹➂❽❽��❸��➀���❸➆	❿❸❸

���	➈�‚ÈËÂÙ➁��❸➀����❽➂�	❸��❹➄�	➈❸����➁❽➆�❹➂❸�	❻�❸❻❷�

�❹➆�❸➂�❽�❹❸➂�➃➈❹���❹❻❸�❸➄❹��❾❿��❹❽➅➄�➃�❹��❸	❽➅➂➀�➆❷❽➂❸�	�❹❸

➆❷❽➂❸��❹❽❷❹➅�➀➆�❸❷❽➆➂❸�❸❷❹➆��➀➆�	���➂❽�❻�❸❽❸�❽❷�➃❸❽➈➀���❹➂❷❹�

❽➂❹�➀❸�➅	❼➄❽�❸����❷❶➄�➆❷❽➂❸�❽❹➀❽❶��➆❹�➀�❽❷❿

➁❶��➃➆❼➄�❸�➂�➀�➆❹❷❽❸��➇❽➆➅�➀��❹➀❹❼❽➂�➃❹�	❸��❹➆❽���❹	➂➀

➃❹❼➀�❸�❽❷❽�❽➆�➂���➂�➀�➀❹➀➆��❹❸❹�❽❷➂�❸❻	��❷❻❸��❹❻❸�➀��❹�➀❹❻�

❼➆➂❿❸�	❹➂❻❸�	❹➅❽�❸�❽➈➀❿�❸➄➈❹➂��	❹�❽❸�	�❽➆�➁❽❽❹�	�❽�➀�➁❽	�➂

❽	❹❽��➅	❼➄❽���➄❶❸�➀��❸	❷➆❽❸❹�➁❽❽��❻❸�➁❽�❹	❽�❸�❽	❻➀�➅❻❽�❼➀❻❹➂

	❹➅❽�❸� ❸➄❹��	❸�❸❷❹�➄❸� ❽❶➀� ❾�➂❸�❻	❹❽�❸➄❹	❻�❸�❸❷❹�➄❸� ❽❶➀

�	❽➅➂�❸➄❽❷➂❸�➃❹❻❼❽➀��❺➄�➀��❸❼❹➀❻�❸�❺❻��➂❽❽���❸➅❽➈�❸�����❼➂

❸➄❽❷➂❸�➃❹❻❼❽�➀❹�❽��➇	❹❶��❹➂❽��➁❽❽��❻❸�➁❽�❹	❽��❷❹➆�❽❷❽�➀➆�➆❷❽➂

�❹❽➅➄��❹➀���➀➀�❷➀�◗➆❷❽➂❸�➀�❹�❸�❹➆❸�➀�❘��❽❷➅❹➂❸�❸�❽❺❸�❾➂➅�➀➆

➁❽❿	��➃❽➀�❸❺�➅	❼➄❽��➃❽�❽❸�➀❿�➃❹❺❽���❻➅❹➄��➀➀❹��❹❽	�➈�❸��❹��❹�❹

➀❹➅➈��❹➂❽��➀❻❹�❹➄❽��➃❹❼➀�❸��❹➄❷➂➀➂�➃❹❽➅❽➄❸�❽�❽❽➆��❹❸�➁❽	❻�

❽➀❶➄�❸�➃❹❽➅❽➄❸❹�❷➀�❸	�❹❽�❽➀❹�❽�➂�➀❹➈❽���➀❼❸�➁�➀�❽➄❹❻❼❽❸�➅	❼➄❽�

❸	�➂�◗❷➄➀�❹➈��➂❻➀➂❹�❽	❶❽➄❸�❾➂➅➂❸��❹�	➈❘�❹❺�❸➄❽❻➂�➃➈❹❷���❹❽�❹➄❽�

�	❼❽➈ËÈÈ¯➁❽❽��❻❸�➁❽�❹	❽�❸�➀��➁�➀❹➆➈�➀➆�❸	��❾	❹�❸�����❽❻➂❸�

�❹❶❸➄�❸�❹���❽➄❽❽	➆��❹❶❸➄�❸�➀��❽➂❹➈�❽❹➀❽❶�❼➀❻❹➂�➃➈❹��➆➄❹➂�	❹➅❽�❸

➁❽❽��❻❸�➁❽�❹	❽�❸�	���❹➄❽❽	➆❸�➀❹❶�➀➆❛

❛�❸➄��❸�❹����❻➄�❜❛❜➂�➁❽❽➂�	❸��❹❷❹➅❸��❹❻�❷���➃❽❽�➀��❽Security Service



±∞±

❷❻❹❽➂❸�	❹➅❽�❸�➀➆➈❹❸��❷❻❸��❹❻❸�➇❿�➄�❹��	�❹❽�➆❹❷❽❸�❸	�➂

❸	�➂�❹�❹��◗➀➆➈❹❸��❽	�❽➆❸�	❹➅❽�❸�❹❸❺❘�➁❽❽��❻❸�➁❽�❹	❽�❸�❽	❻➀

�❷❽❹❹❽❽❷�➃❽➆❽❷❹➂❸��❹	❽��	➆�➀�➃❽���➁��➄¯ÏÈÈ˘�(Shayler)❻❹❹❽❷��➀➆�

➁❽➂	❹❶�➁❽	❹��❸�➀�➂��❽➀❽➆➈�➀➆�➁❽�❽���❽❺❻➂�➃❽➆❽❷❹➂❸��❽❼❽	�➃❹�❽➆➀

	➀❽❽��➃➆❼�❾❿�➀➆�➇➅❹➄�❸➀�➂➂❸�❽	❻➂��➀❻�➁❽➀➀❹❿�❹➀��❽❿❹�❑➁❽❽➄	�❻❑

❹❿➀❸➂��➃❹❽➅❽➄�❽➈�❷��➀➄❹➀❹���❹��➄�❸�➃❹❽➅❽➄�❹➀�➆�➀�❸➅❽➄��❹	❽�❸�

➁❽❶❹❹➅➂�➁❽❿➂➅➂� ➃❹�❽➆➀� 	➀❽❽�� 	❿➂� ❜❜� ➁❽➂❽➂��➁❽❻	❺�� ❹❶	❸➄

�❹❸��❹	❽�❸�➀��❽❹�➀�❷❹�➈��❽❶➀��❹➄❹�❸�❹❽�❹➄➆❼����➅➅➀�➁❽	❹➂�❸

�❽��❽❸➀��➆�	❹❸❹�➁❽➄❿❹➅�❽❽❻�➃❹❿❽➅��❹❻➀��➇❽➆➅�❽➈➀�➁��❹❸

�➃❹❽➀➆❸�❼➈�➂❸(House of Lords)�❹❷❹➅❸��❹❻��➆�❹�❹	❹➆	➆����❸❻❷�

���❼➈�➂❸��❽�❸❻❷�➃❿�❹➂❿�❽	❹❽��➅	❼➄❽���➄❶❸�	�➈�➂�❹➄❽��➁❽❽➂�	❸

➁➆��❽❽�➂� ❹➄❽��➁❽❽��❻❸�➁❽�❹	❽�❸� ❽	❻�➀➆�	❹➅❽�❸��❸➄❶❸❸��➄➆❼

❸❽➀❶➄��➁❷�❸��❹❽❹❿❺��❹❻���❽�❻�	❻�➀�❽❹❼❽❸��➈❹❻�➀��❷❹➅❽❸�➃❹	�➆

(Human Rights Act, 1998)➁❽❽➀❽➀➈❸�➁❽	❹➅❽�❸�����	➈➀�❼➈�➂❸�❽��➀➆�
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�❹❼➀�❸�➆➄�� ❽❹➀❽❶� ➀➆��❽❼➈�➂�❸➄❶❸�❾	❹�❸�❽➅�❼	➈❹� ➁❽❽➂�	❸
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❽❷❹➆�� �❽�	❹➅➂❸�❸�❽❶❸����❸❻❽�➄➂�❽	❹❽�❸�➅	❼➄❽�❸�➁��❾➂➅❹➂

❹❺� �❹❽	❻��❹� ❽	❹❽�❸�➅	❼➄❽�❸� ❽➈➀❿� ➃❽	�❽➂�➁❽�	❻��➁➄❽�� ❸➄❽❷➂❸

❸➄❽��❽	❹❽�❸�➅	❼➄❽�❸�➀➆�❸	❽➂��➁❽	�❸�➀���❽❷➆➀❸�➁�❹❿➂➅����➂➄

❾❹�➂�❽	❹❽�❸��❹	❽�❸�❾❹��➁❽➂	❹❶➀�❻❹❹❽❷��❹❻�➀➆��	�❾➂�➅❸➀�❸➀❹❿❽

❜Birkinshaw, supra note 172, p. 91❸➄❽❷➂➀��❽❸�❸❽➀❶➄��	❹❽�❸�❷❹➆��❹❻� 
�❸❹❹❸�❸➀�➂➂❸�❽❷❽�➀➆��❶�❹❽➂❸(government of the day)❸➀�➆❽❽➅➀�❹❽➀➆�➃❿�➀➆❹�

�❹❽	❺❹➆➀❹�❸➄❹➂➂❸�	�➀�❸�➀➂��❹❽❹❻➂��❹➆�➂�(p. 92)➀➆�❸❽➀❶➄��❻❹❿❽❹❹❸�❽❶➀�
➀�❹�❸❽➀❶➄��➀��❸❽�❺❽➄	❷❹➂�❾❽➀❸�❿�❸➂	❹➈	�❾	❹�❸❹�❽	❹❽�❸��❹	❽�❸�➀��❹➆❼

�❹�	�	0����➃❷❽➆�❺�➂�	�❽➆�➁❽❽�➆➂�➁❽❽❹❼❽�➀❽����❽➀❶➄�❸�❸�❹❻❸Robertson,
supra note 54, ch. 4

❜❽	❹❽��➅	❼➄❽���➄❶❸➀�	�❹❽�❻	�❻�➈�➀➀❿�❛❛❜➂�❽	❹�➂❸�➁❽❽➂�	❸��❹❷❹➅❸��❹❻
➁����	❷➄�❹❽❷❽➀�❸	❽➅➂❸��❽➂➀�➆❷❽➂❸��	❽➅➂�❽❶➀��	��➀�	❹➅❽�❸����❶❽❽➅��❾❿
❾	❷�❽	❹❽�❸�➅	❼➄❽�❸�➃➂��❽❽❻�➂�❹❽❷❽➀�❸	❽➅➂❸��❽➂➀�➁❶��➀��❸➄❽❷➂❸��❹❼

�	❻�
❜➆�❸❹❹❸➂�❹➄❽��❽❹➀❽❶❸�❷❹➆�➀❿�❽	❹❽��➅	❼➄❽���➄❶❸�	❽❿➂�❽➀❶➄�❸��❹❻❸✎�❽➀❽➀➈�❸	

(Public Interest Disclosure Act, 1998)�❹❽	❻���❶❽❽➅➂�❸➄❽��❸➄❶❸❸��❸�	➄�➃❿➀❹�
��	➈�❹❺�❸❷❹�➄�❸❻	❸�❹�	�➁❽❽➂�	❸��❹❷❹➅❸��❹❻�❽➈➀��❽➀❽➀➈

❜Robertson, supra note 54, pp.91-92
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❸�➀❻➂❸���	➀��❹➄➈➀��❹	�➈�❸�❸➀�❿�➁❽❻❹❹❽❷➀�❽❹�	❸�➁➅❻❽�➀➆��❹❿➂�➅❸

❸➀❽➆❽��❽➂❽❼❽❶➀�❹❺❿�❸❽❽➄➈��❷❹➆❸��❽❶	❽�❷❽➂���➀�❞��➈➅➂�❸❹���❸➄❽�

❸➂❶❹❷➀��❽❽❼�➈��❽�➀❿�		�❸➀�❸❽❹�➆��❽❸�➁❽�➆➀❹�❹�➄❽❻➂�❸❽❹�	�❹�

���	➈‚ÈËÂÙ�➈➅��❾❿�❸➂�➆�❸➀�➂➂❸��	➂�➀��➅❻❹❽➂❸�❸�➄❹❸�❸➈�❻➄�

�➆�➂❸��❹�	❸���	➀�➃❽➈❽�➆�➇❹➈❿❸�❽	❹❽�❸��❹	❽�❸���	➀�❸❽❽➄➈�➁��	

❸❹❻��➀❼❹➂�❸	�➂�➀❿��➀�➃❿�❹➂❿����❹➂❸�❸➈❽�❻➀�❸�❽➂�❸�❽❽❸

❽➄❽���❽❶➀�❸➀�➂➂➀�❹��❼➄➂➀	➈➀�❸�➀❸�❻❹❹❷➀�❸❽❽➄➈❸�➀�➂�➀➆��❽❼➈�➂

�❹	��❹�➂❸��❹➈➀❷❸❸���❺�❽❽❻➂�❹➄❽���❽➈❹➀❻�➃❹➄❶➄➂�➁❽❽��➀�➂➀�➃❽➆❽❷❹➂

�➁❽❽��❻❸�➁❽�❹	❽��	➆�➀�➁❽	❻�❷�➂(Massiter, Wright, Shayler)❹�➆➄�

➃❹❶	�❸�❾❹��➁❸❽�❹❶�❸�����❹➀➆❸➀�❸➀❽❻��❹➅❽➄��	❻�➀❜�❹➄➆❼❸�➃➂��➀❻�

� ❹➀➆❸�✉�❹➄❹❽➅❽➄❹��❹❽➄❿�� ❸❽�❽❺❹➈❹�❸�➃➂�➁❽��❽❼❽➀❹➈�	❻���❹�❻�❸�

��❹	❽�❸��❷❹➆�➁❽	❹➂❻�➁❽➀�❿� �❹➄❹���❹➄❽❷➂�➀��➁❽❶❽❸➄➂�➀❹➅❽❻➀✉

�➅❽❶�❷❻➂�➀❽➆❽�❽	❼➄➂➀	➈�❻❹�❽➈�	❷➆❽❸�❽	❹❽��➃❹❽❷❹�❽❷❹➅❽�	❹	❽��❽❷�➂

➀➈❼➀�➁❽➀❶❹➅➂❸❹�➁❽�❹	❸�➁❽➂❹	❹➈��❹➄➆❼❸����		❹❹�➀��❽�❹❻��❹	�➈�❹

�	❹�❽�❽➄➈➂�➁❽➄❽➅❻➀�➁❽❽��❻❸�➁❽�❹	❽�❸�➁❽❿➈❹❸��➅❽❶�❾❷❽�➂��❹�❽❿�➃❸

�❽	❹❽�

· ÛÒÂ „Úˆ ∫Ú„ÈÓ‰ ˘ÙÂÁ ˜ÂÁ˙ÂÙÈ˜˘Ï Í¯„

➀��❽➄�❸�❷�❸��❹❸�➆❷❽➂��➈❹❻��❹❻���❽�❻���❹➄�❸❽➀❶➄��➀❸➄�❸��➃❹❽❷❸

➀���❹❽❷❻❽�➁❽	❹❺��➁❽��❹➄❸�❽➄�❹�➁❽❽➂�	❸��❹❷❹➅❸��❹❻�➃❹❽❷�➆❼➂❸

�➆❷❽➂❸��➈❹❻��❹❻�❸❽➀❶➄����❻➄����❹➄�➁❽�❹❿❸�➃➂�➁❽	(FOIA)

❸❽➅❸❹�❷❹�➂��	❻❹�➂�❸�❽�❻�	❹❷➂��❹	❻���❹❽	➆➂��❹➄❽❷➂➀�➅❻❽

➆❷❽➂��❸�❽❶❹��❽�➀�➂➂��❹❽❷❹➅�➀���	�❹�➂❸��❽➀❶➄�❸��	❹➅➂�❸�❹➆➄�❾❿➀

➂❸��❹	❽��	�❹➄�❹��❶�❹❸�✆❸➄❽❷➂❸�➀��❸➄❽❽➄���❹❸�➀�➂❜❸❺�➆�	�➀➆�

�➈❹❻��❹❻�➁➀❹➆➀���➁❽❽➂�	❸��❹❷❹➅❸��❹❻�➃❹�❽��❺�➂�	❹�➆➂�❸➀➆➂➀

➁❽���❸❷❽➀�❽➀❻�	❻�➀�➆❷❽➂❸❜�❺❻❹➂❸�➆❷❽➂➀�❸�❽❶��❹❿❺�➆❹���❹❻❸�

❜Ibid., Ibid.➃❹❻❼❽➀❹�➃❽➆❽❷❹➂➀�❸❷➆❹❹➀��❹➄➈➀�➁❸➀�❸�	❹❽��❹❻➈➀��➉➀➂❹❸�➃❿�➀➆�❞
�❝	�❹❽�❽�➂�➆�❷➂➆➂�❸❷➆❹❹➀�❸➄�❹❽�❹I. Leigh, “Have you logged on to the MI5

website?”, The Times, London, 29.8.00�➁❶�❹�	�ÏÈÚÏ❛�❸	➆❸�
❜� ➀���➀�➂➀� ❹�	Birkinshaw, supra note 172, p. 57➁❽➂	❹❶❸� ❽❶➀�❸	❽�➅�➁❶❹�

➁❸��❽➈❿��❹❻❸���❽�❻➀�❾	❷�➀❹�❿➂➀�❹❷➂➆�	���❸❽➀❶➄��➁❽❽�❹	�❸❹�➁❽❽➄➂❸
�➀��❹	➂�➂�➁❽	�❹�➂Lewis, supra note 174

❜� �	❹❻� 	�❹�➂� ➆�	❸M. Supperstone and T. Pitt-Payne, The Freedom of
Information Act 2000, London, 2001, pp. 1-2, 5�➆�❸� ➀➆�➁❽➄❹❽❷❸� ❾➀❸➂� 
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�❹❽	❹❽���❹❽❹�	�❽❷❽❜❛➃➂�➁❽	❹❼➈�➀��❸❿❹	��❸➂❽�	�❸➆❹��❹❺��❹❿❺�❷��

➁❽❽➂❹�➀➄❽�➁❽➅❻❽➀�❽➂❹�➀�➃❹❻❼❽➀�➆❶❹➄❸�➆❷❽➂�❽❶➀�➆❷❽➂�	❹➅➂➀�❸❹❻❸

�❹❻❸�❷❹➆❹��❹❽❼	➈➀��❹❻��➈❽❿�➀�➁❽❽	❹❽��➁❽❿❽➀❸➀❹��❹	❽�❻➀�❸➀❿➀❿➀

❻	�	❹❼➈�➁❽❽��➁➄❽➆�➁❽❷➂❹➆�➆❷❽➂�❽❹➀❽❶�➀➆�➁❽➂❽❽�❸�➁❽	❹➅❽�❸��➆❹�

	❹❼➈❸�➁❸❽❶➀��➁❽➈❹❶��➂❽�	�➇�❹�❽➂❹�➀�➃❹❻❼❽➀�➆❶❹➄❸�➆❷❽➂�❽❶➀�❷❻❹❽➂

➃❹❻❼❽�	❷�➁❽	❹❼➈❸��➀❹❻��➁❽❽��❻❸�➁❽�❹	❽�❸�➁❸❹�❼➀❻❹➂��❹❸

�➆�➄� ◗➁❽➈➅❹➄�➁❽❶❽❽➅�❹➂❿❘��❹❻❸��➈❽❿�❹�➁❽❽➂❹�➀➄❽�➁❽➅❻❽� ❸➄❽❷➂❸

�❽❹➀❽❶�❽➄➈➂�➃❶❹➂❸�➅	❼➄❽�➀��❺➄��➂❽	❶➀�❸	❽➅❸��❹	�➈�❸�➃❻➂�❽➈➀(would

be likely to prejudice)	❹➅��❽❹➀❽❶➀�➃❻➂❸�➁➆��❽❽�➂�❸❺�➃❻➂��❸�	➄�

�❹❽	❹❶❼�❸�➃➂�➆❷❽➂�❽❶➀�➁❽❽➂�	❸��❹❷❹➅❸��❹❻�❾❹�➂�➁❽	❹➅❽��➆❹�❸

➁❽❼➀❻❹➂��➀❸�➁❽	❹❼➈➀�➅❻❽❹�➁❽❼➀❻❹➂�➁❽	❹❼➈❸�➀❿��➀���❺�➁➆�❹➀➀❸

	❹❼➈❸��❹➆�➂��➃❶❹➂❸�❽	❹❽�❸�➅	❼➄❽�❸�➃❽�➃❹❺❽��❾❹	➆➀��❹�	❸��❽❽❻

�➂➀❹❶➂�❾❿�❽❹➀❽❶��❽	❹❽�❸�➅	❼➄❽�❸�➃❽➀�◗0❹❿❹��❹❻��➈❽❿��➉❹❻�❽➅❻❽❘

�➆❷❽➂❸�❽❹➀❽❶�❽	❹❽��➅	❼➄❽���❹❽❸➀�❽❹�➆�➁❽�➆➀��❸❻➄❸✉➀��❹	�❽➆�

➂❸� �❹➄❽��➀� �❹❼➀❻❸� �➀�� �❹➈❽��� ➀�� ❸�➂❹	�� 	❷✆➃❹❽❷➀❹� ➀❸➄

❽	❹❽�❸❜❜

❸	❹➂�❸�❸❻➄❸❸�❹❽	❹❶❼�➀�➅❻❽�➆❷❽➂❸��➈❹❻��❹❻��➂➀❹❶➂�❸➄❽��
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��❹❽➂❹➈�➀��➀➀❿➀��❹❽❷❹➅�➀��➀➀❿➂(p. 1)�➂❻�❾❹��❹�❹➀➂�➇�❹�➀�➅➄❿❽❽��❹❻❸�
❹��❽�❻�➁❹❽➂�➁❽➄�

❜❛➁�➆��➀����❹�	❸��❹❶�����➀�➀��❹❿❺❸� ➃❽�❸➄❻❸��➂❽❽���❹❿❺❸��	❷❶❸
❶❹➅➀��❽❼➄❹❹➀	�❹❺�❸➄❻❸�❹➈❹❶�➆❷❽➂❸��➀�➀��❹❿❺❸�➃❽➀�❸➀���➆❷❽➂❸�➀��❹��❺❻❸
❷❻�����➀❽❻❸➀�❸�❹�❽❷❶➄�➅	❼➄❽��➃❽➀��❹❿❺❸�➃❽�➆�➀��❹�	❸�➀➆�➀❼❹➂❸�➃❹❺❽�❸

�❹❿❺❸�➀��➁❽	❹➂�❸�➁❽❼❽❸❸�❽➄��❽❶➀�➁❽➀❻�➁❽❶❽❽➅❸�❹	�◗�➇❽➆➅❘�➁❽❶❽❽➅❸
❜❜supra note 197, pp. 33-34.
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❹��❸➄❽❷➂❸�➃❹❻❼❽�❝➁❽�❸�➁❽➂❹❻�❸�➃➂�❷❻�➀�➆❶❹➄❹��	❻��❾	❷�❹��❽➂�	

➀��❸�❽❷���❹➄� ❽➀❿➀❿� ❽	❹❽��➅	❼➄❽�� �❽	❼❽➄❹➂��❹❽➄❽❷➂� ➉❹❻� ❽➅❻❽

G. Petren, “Access to Government Held Information in Sweden”, N.S. Marsh
(ed.), Public Access to Government Held Information: A Comparative
Symposium, London: Stevens & Son Ltd., 1987, pp. 35-54, as mentioned in:
T.S. Blanton, “Global Trends in Access to Information”, at www.pcij.org/

accessinfo/blanton.html
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the power knowledge gives. A popular government without

popular information or the means of acquiring it is but a

prologue to a farce or a tragedy, or perhaps both.
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�❽❸�❹❺��❽➄�	➈�❸❷➂➆�➀��❸❿➀�❸❸�➀❹�➂❸�❼➈�➂❸�➃➂��➆❹➄��➀��❽��❹❻�❽➈❹�
❹➀�➃❽�❹��❹❻��❹➀❶➂❸�❽➈➀�	➂❹❻➀��❹�❽❶➄�➁❷��➀❿❿��❹❸�➇��➀❶❹➂�❽�➄❹�❽➆❸�
❸�❽➅➈�	❹❿❺�❹�❸❺�➃❽❽➄➆�❸	���❸	❽�➅�➃❽❷❿�➁❹➅	➈➀�	�❹❸��➀��➆❷❽➂��➀�➀��❹❿❺

�❸❽❷➈❹➀�❽�➄���	❿❺❹➂��❹➄❹�❸��❹➆❷❸�➃❽❽➄➆37A Am Jur 2nd, pp. 30-31
❛New York Times Co. v. Sullivan, 376 U.S. 254 (1964)❹❷❽�➈���	❹❽���❽��

➁➅	➈�	���➃❹�❽➆�❷❶➄�❸❽❷��➆❽���❽❶❸��➂❽❹➅➂�	❽➆�❸	❼�➂❸�➀➆�❻❹�❽➈�➀➀❿
➁��➂�➆�	�➀➆�➁❷���❹❽❹❿❺�❽➀❽➆➈�❽➈➀❿�❸	❼�➂❸��❹❶❸➄�❸����❸➆❽�❹➂❸�❸➆❷❹➂
�➆�➆	❸� ➃❹�➀� ➃❽❶�➁❽❷❿�➁❽❽❹�❽➈�❽❹❻� ➃❹�❽➆❸� �❹❽❹❿❺� ➃❹❽❹❹�➀�➁❽	❹❻�❸�➀�
➁❽❽	❹❽��➁❽➄❽❽➄➆�➃❹❽❷���❽❶❷❸�➃❹❽➀➆❸�❼➈�➂❸��❽�➁❽❽�❷❹➆�➁❽�❹❽❷❽�❹��❹❽❹➆❼
❸➀�➂➂❸�➀➆��❹➂❽➆➄�❽�➀��❹➈��❸�➀❹➀❿➀�➀❹➀➆��❹❸�❹��❹❿➆�➀❹❼➄❹�❻	��❹❽❸➀�❾❽	�
➀❹�❽➄➀��❹	�➈��➃❹�❻��❽➂❸�❑❸➂❽�➄�❻	➂❑��❹❿❺➀���➀��❽�	❹❽�❸�❽❷❽�➈�➀➆❹
❾❿❽➈➀��❹�➂❺❹❶❹��❹❺❹❿��❹	❽➂��➃❹�❻��❽❸➀��❽�❽❹❼❽❸��➈❹❻�➀��❸	�➂�❞❸➆	➀
	❹❽��❷❽�➈➀�➁❽❽❹�❽➈�➃�➂�	❹➅�❽��❽➀	❷➈�➀➀❿��❹❽❽❻➂��❹❽��❹❻❸��❹❹	➆❸��➆�➄
�❺❹❿❸�❸	❽➂�❸��❻❽❿❹❽�➁���➀�� ❽	❹❽�❸� ❹❷❹�➈�➀��➆❶❹➄❸��❽	���❸❽❷� ➃❽❶

�❸�❹�➂���➀��➀��❹�❽❷��❾❹�➂�❹��➃❽➆❷❹❽�❸��➆➄(with actual malice)➃➂��➀❻�
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❹�❻�➃❽❽➈�➂❿�❸➄❽❸➀�❹�❻�➃❽❽❷➆�➁➀❹��❸❻❹�➈�❸➀�➂➂➀�❻	❿❸�❸➀❽❹➂

➆❷❽➂��	❽➅➂�➀➆��❽➀❽➀➈�❸➀❶❸��➄❻➄�❹��❽❼➈�➂❸❹�❽�	❻❸�➁❽➀��❸�➀�

�❽	❸��❹�	��	❹❽��❽❷❹➆�❷�➂

➁➀❹❶➂��❽	❸��❹�	���❽�➀�➂➂❸��❹❽❷❹➅❸�➀��➇➅❹➄� ❽��❹❻�❼❽❸

���❹❻➂❸��❹�	❸�➃❽��❹❻❹❿❸�❽➅❻❽�➀��❸��❹��➁❸�❸❽�❹➀❹❶��❸➅❽➈�

➂❸��❹❽❷❹➅�➀��❸➈�❽❸��➀���❼�❽➀➈➄❹�❸��➆�➂❸��❹�	❸�➃❽➀✆�❼➂�➀�➂

�❹�	❸��❹➀❸➄�❸��❹❷❹��➀➆�➆❷❽➂➀�❷❻❹❽➂���❺➄❸�➅	❶➄❹�❸�➃❽���➂❸���

�❹�	❸�➀➆�❻❹�❽➈❹�❽	❹❽�❸�➃❹❽❷�❸❻	��❹➈���❸��➀❹❿❽�➁�➀��➆�➂❸

➁❽❿	��	❹�➀�➃❹❽➅❽❻�➁❽��➂❸�❽�➀�➂➂❸�❷➅➂➂❸❹��❽�➄❸�➃❽➀��➆�➂❸

❸➀❽➆❽��❹❼➀❻❸��➀�❹�❽➂❹�➀❸�➃❹❻❼❽❸�❹➂❿❜

· ÌÈÈÏÈÏÙ ÌÈ¯ÂÒÈ‡·„‚ ¯·ÂÚ „ˆÓ ÈÓ˘¯ Ú„ÈÓ ÈÂÏÈ¯Â·Èˆ È„

❽❹➀❽❶�	❷�➁❽➄❹��➁❽	❹➅❽��➁❽➂❽❽��❽➀	❷➈❸�❽➀❽➀➈❸�➃❽❷❸��❹�	❹❸��	❶➅➂

➀❽�➂�	❹➅❽��➁❹��➁❸�➃❽��➁❽❽❼	�➄❹��➁❽	��❸�	❹❽��❷❹➆�❷�➂�➆❷❽➂

❷❹➆�❷�➂�❾➂➅❹➂�❽�➀�➆❷❽➂�❽❹➀❽❶�➀❿�	➅❹�❸��➇❽➆➅���	❹❸➀�❹➄❿❹�

❽❹❼❽��➈❹❻�➀➆��➅➅❹➂❸�❸❼❽���❸❻➄❸❸�➁➆��❽❽�➂�❸❺���➂➂�	❹❽�

❸❺❿❿�❽➂�	�➆❷❽➂��	❽➅➂�❽❶➀�➇	❹❶�❽➀❽➀➈�	❹➅❽����➂❽❽��➀�❽��❹❻�➃❹	�❽➆❿

�	➈��❹➀❹➀❿�	❹❽��❽❷❹➆�❷�➂�➆❷❽➂��	❽➅➂�➃❽	�❽➂��❹➄❷❸��❹�	❹❸

�➀➆·Ú·Èˆ‰ ˙Â¯È˘· „È˜Ù˙ ÈÏÚ· Ï˘ ˙Â¯È¯Â❹➄➄❽❽➄➆➀�	�❹❽�❽❼➄❹❹➀	❸❹� 

◗❽➀�❽�➄❷❽➈➄❹��➆❷❽➂❘�➃❹➂��❶�❹❸��➆❷❽➂�❽❹➀❽❶�➀��❽➀➀❿❸�	❹➅❽�❸��❹❸

❹��	❻➅➂��❹❷❹➅➀�➆❶❹➄❸❹�❷❽�➈�❸�➇�❹�➂�❶�❹❸��➆❷❽➂�❽❹➀❽❶�	❹➅❽��	❹❷➂

❽➈❹��➀➆��❹❸�	❹➅❽�� ➃❶❹➂❸�❾	➆❸� ❼	➈❸�➀�� ❽�➅➆� ❹�� ❽�❽❽�➆��➆❷❽➀

❹�❹❿❺❹� ❼	➈❸� ➀�� ➃❽❽➄�❸��❹❿❺� ➁➆❼➂� ➁❽➆❶❹➈� ❹➀�❿�➁❽❽❹➀❽❶� ❽➀❿➀❿

�❹❽��➄➅��➀❼❸��❽❷�➂�❹➄❽��➃❹❷❺�➁❶�❸❽➈➀❹�	�❹❽��❽➀�❽❷	�❸�➂➄❸�❹❶❽�❸�➁❽❼➈❹�❸
�➈❹❻➀��❽➄➆➂�❹➄❽����➂�➂❻�❶�❹➂�❹❸❺�➃❿��➁❽❽	❹❽��➁❽➄❽❽➄➆��	❹�❽��➆➂�❸�➃❽❶

❽��❹❻❸�❸❷➂➆➂➂��❽❽❻�➂❸�❸�❺❻❸�❸➄❶❸❸�����❹➄❹�❽➆❸❹�❽❹❼❽❸
❜D.N. Hoffman, Governmental Secrecy and the Founding Fathers: A Study

in Constitutional Controls,  Westport, Conn.: Greenwood Press, 1981➀�	�❽�
➆❷❽➂�	❹➅➂➀�❸❹❻�❸➀�➂➂❸�➀➆�➀❽❼➂��➇❽➆➅�❞❸➀�➂➂❸�❝❷❹➅❽��❹❻�❸❺�❻�➂�➁➀❹❶➂
❸❽�❹❷➆❹❹�❸➀�➂➂❸�❽➄❹❽❷�❽❶➀�❸❻	��❹❽❷❹➅��❹❻�➆❹���➇❽➆➅❹�❸❽�❹❷➆❹❹➀❹��➅➄❿➀

18 U.S.C. § 1905� 	❷� 	❹➅❽�❸� ➁❶� ❹�	� ❞“Disclosure of crop information
speculation thereon”➀��❸	❽❻➂➀�➆❶❹➄❸�➆❷❽➂�	➅❹➂❸��❽	❹❽��❸	�➂���❹➄�❽❶➀�

➆❷❽➂�	➅➈➅➂❸�❹��❸➀���❹�❸�	❽❻➂�➀➆�➆❽➈�❸➀�❽❹�➆❸❹��❽➂❹�➂��❽�➀�❻��	�❹�
�❸❺❿�(§ 1902)➆�❹❺�✎	➅�➂��❹➄��	�➆➀�➆❽❶❸➀�❽❹�➆�❸�➄❹➆❹�	�❹❽�❷❹➆��➀❶❹➂�❸	
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❹➄❽��❼�➄➄❸� ❽➆�➂�❸� ➁➀❽❶❸➀� ❽➄❹	�➆❸�❾	❹�❸�➀➆��➀❹❻� ➃❽�❹� �❹❽❼	➈➀

❽❹➀❽❶�	❹➅�❸�➆❷❽➂❸�❶❹➅��➄❽❻➂�➁�➂❹�➂�❹➂�➆�	❹➅❽�❸�➃❿��❽❷➂�➇❽	❻

❷❽�➈�❸�➃➂�❸	➆❸❹�	➅�➂��➄��➀��❽	➂��➄❹➆�➀❽❼➂��❹❸❹�	��❸�‰ÚÈ‚Ù

·ıÂÁ ÈÒÁÈ➆❶❹➄❸�➆❷❽➂��❹➀❶➀��❽	❸��❹�	��❽❷❽�➀➆��➅➆❹➂❸�➁❷��➀➆�	➅�➄�

❸	❺�❸➄❽❷➂�➀���❹❽❼➂❹➀➈❽❷��❹	❹❷��➀�❹��❽❼➂❹➀➈❽❷�❽➂�	�➃➈❹�➀�	❶➅➂�

➆❸✎�❽❶➀��❹	˙È¯˙Á ˙ÂÏÈÚÙ➆��❽�✎❸	�➂���❹➄�➀➆��	➅❹�❸�❸	❹➂❻�❸	

❶❹❹➅➂�➆❷❽➂�➀��❾➂➅❹➂�❽�➀�❽❹➀❽❶��❹➀❶➀�❽�➀�➂➂�❷❹➆�➀➆�❹��❽�➀�➂➂

❸	❺�❸➄❽❷➂�➀��❶❽�➄➀�❹��➃❿❹➅➀�❸➄❽❷➂❸�➃❹❻❼❽�❽➀❹�❽�➂❽❹➈��❸�❹➆❸�

�❽�➀�➂➂�❸	�➂��❽❺❻❸➀➂�➆❹➄➂��❸❽❹�	➅�➂��❹➄��	�➆�➀��❽	➂��➄❹➆➀

➆✎�	❽➅➂�➀➆��❹�	❹➈➂�❸	➅�❹�❸	�❸�❸➂❻➀➂❸�❽➂❽�❸➄❹��	➀�❸��❻➄�❹❺�❸	

➁❸❽➄❿❹➅➀�❹��➁❽❽❼➅❽➄❹➂❹��➁❽➄❹❶	�➀�	❹➂�❿�➆❷❽➂

	❹❽�� ❽❷❹➆� ❷�➂� ❽➂�	� ➆❷❽➂� ❽❹➀❽❶� 	➅�➄�➁❽	❿❺➄❸�➁❽	❹➅❽�❸� ➀❿

�❹❽➅➄❸�❽➈➀�➁❶�❹��➆❷❽➂❸�❶❹➅�❽➈➀�➁❽❽➈❽�➈➅�➁❽	��❸�❸➄❽❷➂�❽❷❹➆�❹	➀

❸�➆➄��➀��❹❸�	���❽➂�	�➆❷❽➂�❽❹➀❽❶�	➅�➄��➀�◗➀�➂➀�➆❷❽➂❸�➀�➂❘

❽❷❹➆�❽❷❽�➀➆�❽➂�	�➆❷❽➂�➀��❸	❽➅➂��➀❶❸➀�	❿❽➄��❹➂❽��❹➀➀❸�➁❽	❹➅❽�

	❹❽�

·ÚÕ˙ÈËÈÏÂÙ ‰¯ÂÊˆÂ ‚ÂÂÈÒ‰ ˙ËÈ˘ ¨ÏÂ‚È¯‰ ˙Â¯

➆�	❹�➂✎❸➂❹�❸�➀➆�➃❶❸➀�❷➆❹➄�	���❜➂�❽➀	❷➈❸�➀❹❶❽	❸��❹❻�➀❹❶❽	❸��❹	

❽➄�❽	➂�❸���❹❻➂❸�❽➄❽➆�❷❶➄➀�❷➂➆�❹��❽�❻�➃➂❺�❸➂❻➀➂��➆�➀❹❶❽	�❽➄➈➂

❹❽�❹�➆�❾➀❸��➀��❹❸�➁➀❹��❽➀❶➄�❸�➁❽❽➂�	❸��❹❷❹➅❸��❹❻�➀��➀❷❹➂❸

�❹❻�❹➂❿��➀�� ❸➄❹��	❸�➁➀❹➆❸��➂❻➀➂�➆�	�➀➆�❸��➆➄�❸�❽�❻❸��➇�

➆❷❽➂➀�❽➄�❽	➂�❸�➀❹❶❽	❸��❹❻��❹�	❹❸�❹➀❶❹❸�❽➀❶➄�❸�➁❽❽➂�	❸��❹❷❹➅❸

�❽➀❽➀➈�❸�❻➂���❽	❷�❾❹��❽➂❹�➀�➃❹❻❼❽➀�➆❶❹➄❸❷	�➂�➀���❹➄❹❽➅❽➄�

❹�❹➂❽�❽�	❹➈❽��➁�➀��❹	❷�	❷❸���❹➂❽➄��❹❻❸�➀��➃❹�❽��➁❷�➀�➁❽❼➈�➂❸

➆�➆❹�❽��❽	❸��❹�	���➃❽❹�❽✎��➂➄�➃❿�➁���➀��➁❽	❹❼❽➈��❽❷�➂�❹➄❽���❽➀❽➀➈�❸	
�❽❻	❿❸�	��(vital nexus)�❹�	�❷❽�➈�❸��❹❸➂�➃❽➀�❸�➆➂❸�❽❼�➃❽�Phillips v.

Bergland, 586 F. 2d 1007 (4th circuit, 1978)
18 U.S.C. § 952
50 U.S.C. § 783(a)�❽�➄❸�❽❷❽�➀➆�❸❺❿❿�❶❹❹➅��➆❷❽➂❿�	❹➅❽��	❷❶❹➂�❶❹❹➅➂�➆❷❽➂�

❶❹❹❽➅❸��❼❽��➀➆�❸	���	➅❹❽�❾�➂❸�❹	❹�❽��❹�
L.B. Boudin, “The Ellsberg Case: Citizen Disclosure”, in: T.M. Franck and E.

Weisband (eds.), Secrecy and Foreign Policy, New York: Oxford University
Press, 1974, 291, pp. 296-303
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➁❽❻	❹�➁❽➂❹➂➆�➁❽	❹➅❽�➂���❻❸�➀��➅	❶➄❹�❸�❷�➂��❹❷❶➄�❸�❹➀��➄

➁�➂�➀�❽❷❿��➆�➂❸��❹�	❸�❽❷❽�❸➆	➀��❹➂❽��❹	�➈�❽��❸❷❽➂❸�➀➆�	�❽

➆❸��➀❹❻����✎�❹❽❶❹➅��➂�❸�����➆❷➀�	❹❽�❸��❹❿❺�����❽❶❷❸➀❹��❹	

➆�❸➀➀❿➄��❹❽	❹❽�✎➁➄❽���➁❽➂	❹❶�❽❷❽➀�➆❷❽➂��	❽➅➂❘�	�❹❽��❹➀�❸��❹	

➆�➀��❑❸��❸�➃❽➆	❶❸❑�❾❹���➀�	➂❹➀❿� ❽❹��❽➄❿❹➅✎❸�❽	❷�◗➀❹❶❽	❸��❹	

�❑➃❹❷❺❑�❸�➆➂❸�➆❹�❽➀���	❹➈➂(willfully)❷�➂�➁❽	❻❹�➂��❹➄❹❽➅❽➄�

❹❺�❸�❽	❷❹�❹➀�❿➄�➀❼❹��❹❺�❸�❽	❷��❾❿��❹❻❸�❻➅❹➄����➃��➀�❸➀�➂➂❸

❹❷�➂�❼➈�➂❸��❽�❸	�❸�❸➂❻➀➂❸�➆�	�➀➆��❹❻❸�➃�❹��	��❿�➁❶�❸	➂�➄

➀➆�❸➀❶❸��➃➆❼➄�➃❸���❹	❽�➆�❹�❹❻❷�❽�➈➄❸�❷❹➅❽❸���❽	❷�➀➆�❾➂�➅❸

❸➄❽❷➂❸� ➃❹❻❼❽➀�❸➆❽❶➄� ➀��❻	❸❹�➁❹➂➆❸� ➃❹❽	❼❽	�❸� ❽➈�➀➆�➆❷❽➂� ❽❹➀❽❶

❸�❹❻➀�➃❹��	❸�➃❹�❽�❸�����❷❶❹➄❽��❽�❻�❾❽➀❸��➀➆�❷❹➂➀➀�➃�❽➄�❸➀��➀❿➂�

�❹�	❸�➃❹➅❽	�❾	❹�➀�❽➄�❽	➂�❸���❹❻➂❸�➀��❹�❹➆❷❹➂�➀➆�❷❽➆➂❸�❽❷➂➀�	❽❸❺

➆❷❽➂❸��➈❹❻�➀➆�❸➄❶❸❹��➆�➂❸❹➆�➄�➆❷❽➂��	❽➅➂�	❷�➁❽	❹➅❽��

�❹❽➅➄��➂�➀�➁❽❽❹�➆�➁❽	❽❸❺�➁❽	❹➅❽��➁❶���➀���❹❻➂❹�	�❹➂�➃➈❹�

❾�➂❸�❸�	➄��❽➈❿�➁❽❹�❻�➁❽❽❹➀❽❶��➀❶❸➀��❹➂❽��➂❸

➆✎�❶❷❸�	❹❽��❽❷❹➆�➀➆���❹❹❷�❹�➀❹�➁❷��➀❿�➀➆��❹➀❻�➀❹❶❽	❸��❹	

➁❽❽➄❹❻❼❽❸�➁❽➅	❼➄❽�➀�❹➄❿❹��❽➈➀�➃❿❹➅➂�➀�❽�➄❼❹➈�➀➆�➆❷❽➂��	➆❸��❹❸

➆�➃❽➂�❸➄❽❷➂❸�➀�✎➆❷❽➂❸�➃❿❹���➄❽❻➂�	�❹❽�❽➀➀❿❸�	❹➅❽�❸�➀❹❶❽	❸��❹	

��	❽➅➂�	❹➅❽���❹❸· Ú„ÈÓÈÂÁËÈ�(defense information)�❹➄��	�➆�❹➄❽❷��

	➅�➂❛❽➂❹�➀❸�➃❹❻❼❽➀�➆❶❹➄❸�➆❷❽➂��	❽➅➂�	❷�➀➆�	�❽❸�➃❽�➀❻�	❹➅❽�❸�

��❽�➆➄�❸	❽➅➂❸�	��❿�❹�➀�➀�❾➂➅❹➂�❽�➀�➁❷��❽❷❽➀willfully❸�❹➆➀❹�

�❜❛�➈❑➆��❽	➆➀�❶�❹➂❸�➁❶	❹��❾❿‰Ï˘ÓÓÏ ÈËÙ˘Ó‰ ıÚÂÈ‰ ß ‰ÒÈÂÒ❿�❷❑➈�
� ➈❑❻➈➀��➇❽➆➅�➀��	��❘�❜� ◗❘✉❸�❽➅➈���❹➀❻➂��➂❽❽�� ❞◗❻�	❸��	➆�

❶�❹➂❸��❹➄�	➈�❽❶➀��❽➄�❽	➂�❸willfully �➁❽❽❹❼❽❸�➇❹	❽�❹�knowingly and willfully❞
❹��❸➅❶��❹➄➀�	�➁❽�➈�➅➂❸��❽❹�❸➂	➂�➀��➃❹❹❶�➀➆�	❽➂❻➂�❽❿	�❾❿�➁❽�❹	❸��❽
❜�➈❑➆���❹➄�❸	➆❸�❹�	❘�➁❽❽❹❼❽❸�➁❽➆❽➈❹➂�❹��	��❸➀�➇❹➈❿�➀❹❿❸❹��❹�❽❷�

�˙ÂÚ˜˘‰Ï ̃ · ß˙Â˘Â ÈÓÂ‡Ï ß È¢Ó➆�➀��	��❸�◗�◗❘�❼➂�❷❑➈�✎➀❹❶❽	❸��❹	
➃➀❸➀�❹�	�➀�➁❹��	➅❹❻❿��	❹➈�❶�❹➂❸

Gorin v. United States, 312 U.S. 19 (1941)�❞❜�➇❽➆➅�❽➈➀�❸	➆�❽❶➀�United
States v. Truong Dinh Hung, 629 F2d 908 (1980), pp. 918-919❽➈➀�❸	➆�❽❶➀�

❜�➇❽➆➅
➀❹❶❽	❸��❹❻�❽➈➀�➁❶�➁❷���❹❽❹❿❺�➀���❹�❷�❹➂�❽�➀��❹	➈❸�❹➂	❶➄��➀��➆➂�➂�➃❽�

➀❹❶����❹	➆��➀�❹�❹➆�➄��➁❽	❹➅❽�❸��❹��❽➀❶➄�❸�❸❺➀��❽➅❻❽�➃❹�➂❸�❽➄�❽	➂�❸
�❹➄❹❽➅❽➄❸❹�➀❹❶❽	❸��❹❻�➀��❹��❽�❻�❽❿❽➀❸�➀���❽�❽�➂��❸	❽�➅➀���	❷➄❸�❸❷❽➂❸

�➀���❹�	�❹	❽➂❻❸➀Brennan, supra note 93, pp. 15-16
❛18 U.S.C. § 793
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❸	❺�❸➄❽❷➂��❹❼➀�❹��❸➄❽❷➂❸��➆	➀��➂�➀�➀❹➀➆�➆❷❽➂❸��➃❽➂�❸➀�❷❹➅❽��❽

	❽➅�❷❹➅❽❹�➃❹❷❺❘��❹➄❹	❻�❸��❹�❽	❷❸�❽����❹➈	❼�❸�����	❽➈�❼➈�➂❸��❽

�❼�➂❸�➀�➁❹��	➅❹❻�❸➀❹➆➈➀�❸�❽	❷❿�◗➆❷❽➂❸�➀��➃❿❹➅➂❸�❹❽❼��➄❸➀

�❹➄➀�	�➀��❽�➈➄�❷❹➅❽�❽❷�➃❽��➆➂�➂❘��❽➄❹�	❹��➆❷❹➂�◗❸	❽➅➂❘�❸➀❹➆➈

➆��❽➀❽➀➈��❹❽	❻��➁❽�❸➀�❽❷❿✎◗❹❺�❸	❜�➅❻❽❽�➂�	❹➅❽�❸��❹➈❹➀❻➂��❻��

➃❽❷❿��❹❿➂➅�❻❹❿➂�➆❷❽➂��❽❺❻➂❸�❸�❹➆➀�➃❽	�❽➂

�	❻��❸	➆➆❷❽➂�❽❹➀❽❶�	❹➅❽�❑�‚ÂÂÒÓ ❑➃❽➆❷❹❽�	➅❹➂��❽➂�➀➆�❸➀❻�

�➃❹❷❺❹(knowingly and willfully)❹��❹➄❿❹���➄❽❻➂�	❹��❸�❶❹❹➅➂�➆❷❽➂�

❾➂➅❹➂� ❽�➀�➁❷�� ❽❷❽➀� �❽➄❽➆❽❷❹➂��	❹���� ❹���❹➄➈�❸� ❹�❶�❸� ➃➈❹�

	���➆❷❽➂❿�	❹➅❽��	❷❶❹➂�❶❹❹➅➂�➆❷❽➂�◗➁❽	❻➄❸��❽�➀��❸❷➆❹�❼➆➂➀❘

❹���➀❶❹➂�❸�➈❸➀��❽�➀�➂➂��❹➄❿❹➅�❽❷❽�➀➆��❹�	❹➈➂�❷➆❹❽�❸�➆➂❸�➃➂❺

❸�➆➂❸�➀➆�➆❹�❸��➄❹➆❸�❽➂❹�➀�➃❹❻❼❽�➀���❹❽➅➂�❸	❹➅��❹��➈❸��➆❷❽➂❿

➆�	➅�➂��❹➄��	�➆�➀➆�❷➂❹➆✎❹��➆❷❽➂❸����➁➅	➈➂��❽➂�➀➆�➁❶�❸➀❻�❹❺�❸	

❸➀��➅	❼➄❽��❹���❽	❸��❹�	��➀��❸➄❹❻❼❽����❷❶❹➄❸�➃➈❹��❹��➂��➂

�❽	❸��❹�	���➆	➀❹�❸	❺�❸➀�➂➂��➀➆❹�➀�❹�

❸➄❶❸�➁�➀�❽➂�	�➆❷❽➂�➀��❸�➈❸�➀❽❶❸➀��❽❸�❶❹❹❽➅❸��❼❽��➀��❸�❽➀❿�

➉❹❻��❹❽➄❽❷➂�❹��❽➂❹�➀�➃❹❻❼❽�➀��➁❽➅	❼➄❽��➀➆❶❹❹❽➅➀�❾➂➅❹➂❸�➁	❹❶❸�

➃❹❶❿� ❹➂➆❼➂� ➁❽❿➂➅❹➂� ➁❽➂	❹❶❹� �❽�➄❸❘� �➆�➂❸� �❹�	❸� �❹❸� ➆❷❽➂❸

�❽❼❹➈❽���	❹�❽➀�❸➄❹�➄�❸�❼➀❻❸�❽❿�➁��◗➁❽❽��❻�➁❽�❹	❽�➀��❹❽❹➄❿❹➅❸

➆✎����❶➂�❶❹❹❽➅❸�➁�➆�❹❸�➀❿�❶❹❹➅➂�➆❷❽➂��	❽➅➂�❸	❹➅��➃❸���❹	
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➃❹	�❽➆��❹���➆❹❶➈➀��❹➀❹➀➆�➃❸���❹➂❽➄�❹➀���❹➄➆❼�❸❻❷�➃❹❽➀➆❸�❼➈�➂❸

➁❹➅	➈��➆❽➄➂���❹❸�➃❽❷❸��➅➈�➆�➄��➃❹	�❽➆❸�❽❹❼❽❸��➈❹❻�➀��❽��❹❻❸

	❽�❽��❺➄�➁❹	❶➀�➀❹➀➆�➁❹➅	➈❸�➁���	��❽��❹❻��❽❸�❶❹❹➅➂�❽➄❹❻❼❽�➆❷❽➂

	❹❽�❸�➁❹➀�➀�❹��❸➄❽❷➂➀�❾❽➈❸�❽�➀❹�❽❷❽➂

���➀�❼➈❹�❸(Black)❽❹❼❽❸��➈❹❻��❹❿❺��❹�	❻➄❸�❹❽�❹❷➂➆�➆❹❷❽❸�

�❹❼�❽➀❹�❽�➂��❽❸�➇��❸�❹❻➄�❽❹❼❽❸��➈❹❻�➀➆�❸➄❶❸��❸➆❽�❸�➀➆�	❺❻

➁❹➀��❽❿	❷�➁❽❽❹➄❽��➀��➁�❶�❸����	�➈�➂�❽❹❼❽❸��➈❹❻�➃❿��❸➄❽❷➂❸

❹➄❹�➀❹� ➃❹��	❸� ➃❹�❽�❸� ➀�� ❸❽	❹❼➅❽❸❸� 	❼�➂❸� �❹❽�❽� ➀➆� ➃❶➂� ❾❿❹

❸➄❶❸❸�����❹➄❹�❽➆➀��❽➄➆❸➀�➁❽❷➅❽❽➂❸��❹�❸�➀��➁�➈❽���➀➆��❹➆❽�➂

����	�➀�❸❷➆❹➄��❹➄❹�❽➆❸�❸❽❼	�❹➂❷�❽❺❿	➂❸�❸❷❽�➈��❽❹➀❽➂➀�❸�❹	❷❸

❘�➃❹❼➀�❸�����➀❹�➁❽❼➀�➄❸“The press was to serve the governed, not

the governors”❸➂	➂❹� �❹❽❹�❽❻�� ➇❹�❻➀� ➀❿❹���❽�➈❹❻��❹➄❹�❽➆� �	❹� ◗

❸�➀❽➂�� ➀➆��❹➄❹�❽➆❸����❻�➀� ➇����❽� ❾❿❽➈➀� ➀❽➆❽� ➃➈❹�� ➃❹❼➀�

❹�❹��❻❹➀�➀❹�	❹❽�❸�����❹➄❹❸➀�❸➀�➂➂❸�➃➂�➆❹➄➂➀�❸�❹❻����❸❽�➆➂

�➅�➀❶�❷�❼➈❹�❸� ➁❽❻❷❽➄��❹❺❹❻➂��❹➂➀(Douglas)➆❸��➇❽➅❹❸�✎➀��❸	

❜ 403 U.S. 713 (1971)
�	�❹❽�➁❽❶❽	❻�➁❽	�➂��	�	�❹���➂❷�❹➂�❸➆❽➄➂�➃❿➀❹✉�Near v. Minnesota, 283

U.S. 697 (1931)
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❹➄❽��❑❸	❽➅➂❑�❶�❹➂❸�➃❿���❹➄❹�❽➆❸�➀➆�❸➀❻�❸➄❽��❽➄❹❻❼❽�➆❷❽➂��	❽➅➂

➉➂❹��➃❹��	❸�➃❹�❽�❸��	❽❿❺❸��❹❸�➁❽➄❹��➁❽❽➄�	➈�➁❽➀❹�❽�➂�➁❹➅	➈�➀➀❹❿

�❽❼❽	❸�❸➀�➂➂❸�❸��➆���❹➂❽��➀��❸❻	�❸�❽❼�	➈�➆�	�➀➆�❹�➆�

�❹❽❷❹➅��❹➄❹❼➀�❸����❾❽➂❸�➆❷❽➂��	❽➅➂�➀➆��❽➄➆❸➀�❽❷❿�❸�➅❸❸�❽➄❽❷

❸❻❽�➄➂��❽❸�➃❿��➃➆❼�❾❿��❽❼	�❹➂❷�❽�➀�❽➅❽➅�➃➈❹���❽❸��❽�➀�➂➂

�❼	�❹❽❼➅�❼➈❹�❸��❹❽❼	�❹	❹❽��❹❽❹➆❼(Stewert)	�❹❽�❸➄❹�➂�❸❷➂➆�❶❽�❸�

�❹❽❷❹➅� ➁❶� ��	❷➄� �❽�➈❹❻� �❹➄❹�❽➆➀� �❹��❺❽❸➀� ➇➅❹➄�� ❾❿� ❸	❽❿➂❸

❻�➂❸� ��� �❽❽➀� �❽� ❹❽	❷➀� ➃❹❻❼❽❹� ❸❽❼➂❹➀➈❽❷� ❽❿	❹�➀� �❽�➀�➂➂

➃❹	�❽➆❸�❽❹➅❽❻��➀❼❸�❽➄❹❼➀�❸��➆❷❸�➀❹�❽��➀���❽➄❷➈��❸➀➆➈❸��❹➆�➂�

�❹❽❷❹➅�❞�❷	❶��❹❽❷❹➅�➁�➀��❹❽❷❹➅➂��❹➆➄➂❽❸��❹❸�➀❹➆➈➀��❽�❹❽➈➀��➃❹��	❸

�❹❽❷❹➅�➀➆�	❹➂�➀�➃�❽➄��❸	❿❸�❾❹�➂�❽	➂�❽❹➀❽❶�➀➆�❾➂�➅❸➀�❸❿❽	��❸➀❽➆❽

❝�❹➄❽➂���	➂�➄�	��❿��	

For when everything is classified, then nothing is classified,

and the system becomes one to be disregarded by the cynical

or the careless, and to be manipulated by those intent on self

protection or selfpromotion.

Ú„ÈÓ‰ ˘ÙÂÁ ˜ÂÁÂ È¯Â·Èˆ Ò¯ËÈ‡ ˙‚‰

���	➈ÔÂ‚ËÙ‰ ÈÎÓÒÓ�❽❽❼➄�	❷��❽❺❿	➂❸�❸➄➆❼❸����❹��❸�❽❻➂➂�

�➀❹➀❽��➁❽❽❼❽➀❹➈�➁❽➀❹�❽��❾❹�➂�	❹❽�❸�➃➂�❹�❻�➆❷❽➂�➆❹➄➂➀�❸➄❽❷➂❸

❸�❹�� ❹➆❽❶❸�� ❽➈❿�➁�✩➀�➁❽➆❽❶➂� ❶	➅➀��❷❶➄�➁❽❽➀❽➀➈❸�➁❽❿❽➀❸❸� ❹❽❸

��❻➄�➁❽➄�❸�➁➆�❼➈�➂❸��❽�❹➄❽❽➄➆�➆	❿❹➂�❸❽❸�❷�❽❿��➆❷➀�➃❽��❸�	➈

�❹❻��❹	➈❸➀�➆❶❹➄�➆❷❽➂�	➅❹➂❸�	❹❽��❷❹➆�➀➆�❸➄❶❸➀��❹❻��❽	❸��❹�	�

➂➂��❹❶❽	❻�❹�✆❹➄❽���➀❽➂➂�❸❺��❹❻�➁	�❽➀	❷➈❸�❽	❹❽�❸��❹	❽��➃❽���➀❸➄

➆�❸❹❹❸➂❸�➆❷❽➂�❽❹➀❽❶�➀➆�➀❻✎❹��➃❽❷❿�❶❹❹➅��➆❷❽➂�❽❹➀❽❶�➀➆�❹���❽➀❽➀➈�❸	

❽�➀�➂➂❹➀❽��❹❺�❸➄❶❸➂�➆�❹❹❽❸➀�➀❹❿❽��➀�❶	➅➀��➁❶��❸�	➄�❾❿❽➈➀�

➅	❼➄❽���➄❶❸�➀��❶❽❽➅�➃❽��❹❷❶➄�❾❽➀❸❸�➀❸➄�❸���➆��❹❻��➂❽❽��❸�❽❽❸

➇�❻��➆❷❽➂❸��➃❹➆❼➀�❸❽❸�❹❽➄➈�❷➂➆��❷❽❻❽❸�➃❹	�➈❸�❽➀❽➀➈❸�➃❽❷�❽	❹❽�

➀��❸��❷���➇��❸➀��➉❹❻❸�❽➅❻❽����❹��❸➄❽❷➂❸�➃❹❻❼❽����➃❿➅➂�❹➄❽�

�❽�❽❷❽�➀➆��➀��➂�❸�❽❽❸�➁���➆❷➀�➃❽��➁❹❽❿��➈➅��➀❼❹➂�❸➄❽��❸➄➆❼❸

5 U.S.C. § 2302(b)(8)❽	❹❽��➅	❼➄❽���➄❶❸�➀➆��	➈�❹�	��❹❻❸�➀➆�❸❻	❸➀�
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�➅➈�❼❹➆❽➂❸�❽❼➈❹��➀��➁❸❽�❹➆❽�➀��❹➄➈➀�➃�❽➄�❸❽�	➀�❹➄➂❺�❼➈�➂❸

�➃➀	❸�❼➈❹�❸�❸�	➈�❽❻	❺�❸�➃❽❷❸(Harlan)�❹�	❸�➀���❹❼➀❻❸❸��➆��

�❽�➃❿➀❹�❽❼➈�➂��➀�❽❼❽➀❹➈�❽➈❹���❹➀➆�➃❸�➉❹❻❸�❽➅❻❽�➁❹❻���➆�➂❸

➃➂�➀� ❼➈❹�❸� ➃❸� ❸➆	❿❸➀� ➁❽�	❷➄❸� ➁❽	❹�❽❿❸� ��� 	➅❻� ❼➈�➂❸

(Blackmun)❾��	�❹❽��❽❷❹➅❽�❸�❽❷�➃❹➆❼�	➂❹❻❸��➃➆❼�❹❽➀��➇	❼�❸��

➁❽➀❽❽❻❸� ➃❹❻❼❽➀� 	❹➂❻��❺➄� ❽➄➈➂� ❹��❻����➁❽		❹➆➂� ➃❻��➁❽❿➂➅➂❸

➀��❹�❹�	➀��❷➂❹➆�❸�❽❽❸�❹➀❽�� ➁❹➅	➈❸��➆�➁❽❽❼➂❹➀➈❽❷❸�➁❽�➂�➂➀❹

➇❿�➀➆�❽�❸➀�❹�❹	�➈��❸❽❸��❹❻➈❸�➀❿➀�❽	❹❽��➅	❼➄❽���➄❶❸�❶	➅➀�

�❽��➀❹�❽�❿�❽❹➀❽❶�❸➄❹➂❼❸�❽	❹❽�❸�➅	❼➄❽�➀��➀➆❹�❸����➁❶�➁❽❽➄❺�➂❸

❽❹➅❽❻❸��❹➄❹❽➅❽➄❹�❶	➅➀��➇�❻��➆❷❽➂❸�➃❹�❻��❽❸➀�❽❹❻➂�❼➈�➂❸

❽	❹❽�❸�➉❻➀❸��	❶❸➀�❹➂	�❹��❽	❹❽��❸	➆➅�❹		❹➆�❸➀�➂➂❸�➀��➁❽➀�❹❿❸

❸�	➈��❽	❸��❹�	��➀��❸❽	❹❼➅❽❸�	�❹❽�➁❽❹�❿❸�➁❽�	➈❸�❷❻��➁❹❽➅➀

➉	➂�➀���❹❹❷�❽	❹❽�❸�➅	❼➄❽�❸�❽❽❻➂��❹➂❽❹➅➂��❹❽➅➄��❸�❽❻➂➂�❹❺

�❹	❹➅��➆❷❽➂��❹➈➀❷❸

❽➀	❷➈❸�➆❷❽➂❸��➈❹❻��❹❻➀�❸	���➅❻❽❽�➄�❸➄❹➂�❸��➂➀�❸➀�❹❻❸�

�❹�	❸�➃➂��➀❻�➃❸���❹❽	❹❽���❹❽❹�	�➀➆�➀❻��❹❸�❜�❸➄❹��	➀���❻➄

➆❶❹➄� ➆❷❽➂� 	❹❽�❸��❹�	➀� ❷❽➂➆❸➀� ❸❹❻� ➃❸❽➀➆� ➀❽❼➂��❹❸❹� �➆�➂❸

❸➂❽�	�❽❶➀�❹❺�❸❹❻➂��❹❽❹�	❸����	❼❹➈��❹❻❸�❷❹➆❹�➃�❹➀❽➆➈➀�➃❸❽❷❽�➈�➀

�❹�➆�➃�	❶➅➂��➆❷�➀❹�❽��➃❸➀��❽➄➆➂��❹❸❹�➆❷❽➂��❹❽	❹❶❼��➀��❸	❹❶➅

��❽❽	❹	➆�ËÈÈ‚¯ËÂÂ (Watergate)➂❸�❽➈➀❿��❽➀➀❿❸��❹❽➄❽�❸❹�✆�❹�	��➀�➂

➆❷❽➂�	❹❽�❸�➀��	❹❶�➃❹�	��❶	❹❸❹��❹➈❽���	❶❹➂�❾	❹��	�❹➄��❽	❸

➂❸��❹➀❽➆➈��❹❷❹��➀➆✆❜�	❿❽➄�➃➈❹���❹❻❸�➃�❹��❾❿��➆�➀�➂➃❽�

❸➂❽�	�➁❽	�❹❽�➁❽	❹❼➈❸��➆�➄�❞➁❽	❹❼➈�❸➂❿�➀��➁➄❹�➀�❸➂�➂❹��	�❽❸
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5 U.S.C. § 552 (FOIA)
��	❹❸��❹�❽��❽	❽�❿➂��➄��❸❹�❜�❽➄❹❽��❽❼	�❹➂❷❸�❸❶➀➈➂❸�❽❷	�➂➀�❸�❽	➈❸

➃❹➅�❽➄��❽�➄❸
�❝❽➀	❷➈❸��❹❽❼	➈❸��❹❻�➁❶�➃�❹��➀❽�➂5 U.S.C. § 552a
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�➀�➂➀�❹�	❘�❸�❹➆❸�➀��❽	❹❽�❸(Cochran v. U.S., 770 F2d 949
StGB, § 353b�	➈❸➀�➅❻❽❽�➂�❷❻�❸�➁❽❽➈❽�➈➅�➁❽	❹➅❽��❽➄���	➈��❽�❾❿�➀➆�➇➅❹➄�❞

�	�❹❷❸�❽❷❹➆�❷�➂��	❹���❹�	�❹❷�❽	❷�➀���❹❽❷❹➅(§ 354)�❽➄�❸❹�✉�❹❽❷❹➅��	➈❸➀�
�❸➀�➂➂�❽❷❹➆�❷�➂�	❻��➀��❽�➅➆�❹��❽	❻➅➂�❷❹➅�❹��➁❽➅❻❽�❽❶➀(§ 355)
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❽�➀�➁	❹❶�❽❷❽➀�❹�	➆❸❹�❸�❽	�❽➀➆�❹��❸➄❽❷➂❸��❹❼�❽➀❹�❽�➂�❶❹❹➅�	���➆❷❽➂
	➅�➂��❹➄����➀�➆❽❶❸➀�➀❹➀➆�❸❺�❸	�➂��➄❹➆❸�❾➂➅❹➂

➆❘���	➈➀��➇❽➆➅✎❽➄❽➈❸�➃❽�➄❹➆❸��❹❻�◗❽	❹❽��❷❽�➈���❹	
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�❹	❽❻❸��❿	➆➂�❽❷➂➀��❽❼➂	❷�❸➈➀❷❸�❷➄➀➄❽➈����❸	❽➆➅❸�❸➄❹	❻�➀

❹�➂❿➅❸�➀➆� ❷❽➆❸��➉❹❻❸�❷	�➂�➀��❾➂➅➂�➁❽➄❹❹❸�➀� ➇➀❷❹❸�❸➄❹	❻�❸

�	❽➆��➂❻➀➂�➀��	��❸��❹��❽�➄�❾❹➂�➀�❸➀�➂➂❸���	�➀���❽��❻❸

�➈❽�❻�➀❸�❸��➆❷��❹❿❺➀�❸❷➆❹➄��➁❑❹�❸��❷➂➆��❽➂❹➈❸�❹�❿❽➂���❹	➂➀

➃❹❼➀�➀��❹➀➆➀�❸❽�❽❺❹➈❹�❸��❶➀➈➂➀�❸➆❽❽➅❹��❽	❹❽��❸	➆➅�❸		❹➆�❾➂➅➂❸

��	❻➄❸�❸➀�➂➂❸���	(Anneli Jäätteenmäki)❾��❸�	➈➀�	���❸�❽❻❿❸�

❸➈➀❷❸�❸❷❹❸��➉❹❻❸�❷	�➂�❷❹➆➂�	➂❹❻❸����❸➀❽���➇�❻➄��	❻�➀

❷❹➆❸�➀❹❷❽��➁❹�❽�➂�❸�❿❹❺�	❽❸➂�❼➈�➂�➀��❹➂❹❽➅�❸❷❽�➈�➂�❸	❼➈�❸

�	➈❸�➆�	❹❸�◗❹❷❽�➈�➂�	❼❹➈�➁❽❽�➄❽�❘�❷❹➆❸�❹➀❽�❹�	❹➅❽�❸��	➈❸➀

�➈➀❷❸➀�❸�❷�❸❸��❷❽➂�❽❶➀��❹➀����❹➀➆➂�❸	�➂❸��❹❷❹➆�➅➄�➄❹�	❹➅❽�❸

❽❹➄�❹�❹�❻���❹➄�➉❹❻�❽➄❽❽➄➆�	❽❿�❷❽�➈��➀➆�➀��➃❹�➀�➀➈❿�❻❽❿❹➂❸�➆❷❽➂

❷❹➆❹� �➆�➂❸��❹�	❸���	��❹❷❹��➀➆� ❸❺❿��➆❷❽➂� ❸	❹�❿➀� ��❹➀❻➂

❸�➀➂� ❸�❷�❸� �➂❽❽��� ➆❷❽➂➀� ❸❹❼� ❸➂❶❹❷� ❸❹❹❸➂� �❹	❽❻� �➈❹��

❾❷❽�➂�❸➈➀❷❸❸��➆�❸➄❽❷➂❸�➀��➉❹❻❸�❽➅❻❽➀�❽	�➈���❺➄��❹	➂➀�❹�➈❽�❻➀

	�❽➆� �❹❹��❽❶�➂❹� ➃❹�➀�➀➈❿� ➀❽❶	� ➃❽❽➈❹�➂�➉❹❻❸�❽➅❻❽�➁❹❻�� �➅❽❶

❼➄➂➀	➈➀�❸	�❽���	❻➄❸�❸➀�➂➂❸���	��❾❿�➀➆�❸❽❸��❽	❹❽�❸�❸➆�❹❸❸

❷➄➀➄❽➈��❽❼❽➀❹➈❸��❹	�❸��❷❽➆❸➀�❹❺�❸❹❶���❽��	�➈��❸➈➀❷❸❸���❹➄

��❷�❹➂�❽�➀❹�❸���❸➆❽❶➈���❹❹❷�❹�❸❸❺➂❹�❸�➆➂➀�❸�❷�❸❸�����➀➀❹�

➀➆�❷➄➀➄❽➈��❽	❹❽�❸�❸❹❶�❸�➃➂�❷❹➂➀➀�➃�❽➄��➃❿�❽❽�❽	❹❽�❸�➅	❼➄❽�

◗➁❽��❽❼❽➀❹➈�➀��➁�➀❹❿❽�❹�❘�➃❹❼➀�❸�➀��❹�➀❹❿❽��❽❸❹��	❻��❸❹�❻�❸❷❹�➄

�❸➀❹➅➈❸��❹❶❸➄�❸��➀❹�➇❽➀❷➂�➀❸��➂❹������❷�➂➀✉❸➈➀❷❸❸���❹➂�

˙Â˜ÒÓ ÆÊ

◗�❹❽	➆➂❘��❹❽❼➈�➂��❹❼❽��❽➂�	�➆❷❽➂�❽❹➀❽❶�	❷�➁❽	❹➅❽�➀�❸�❹❹�❸❸

➁❽	❹➅❽�❸�➀❿�❽➀�	�❽❸�	❹➅❽�❸���	❹❸�➀➆��	❹�❽❸������❺❻➂��❹	❺

�➇❽➆➅���	❹❸❿��➈	❹❶�❸�	❹❸�➁❹��➃❽���❹❻➈❿�	�❹❽�➁❽❻➀�❹➂�❹	❿❺➄�

�❽❹➀❽❶�	➅❹�❸ÏÎ➀❿��❹❸�	���❽	❹❽�❸�❷❽�➈�❸�➇�❹��❶�❹❸��➆❷❽➂�

➁❽➂❽❹➅➂�➁❽❶❹➅➂�➆❷❽➂➀�	❹➅❽�❸�➁�➂❹��◗❽❷➄�❸�➃❽❷❸�❽➀❹��❼➆➂➀❘��❹❼❽�❸

�➀❻❹❘�❽	❹❽��➅	❼➄❽��❸➄❿➅�❷❽➂➆➂�❹❽❹➀❽❶��➆❷❽➂�❝	❹	�❸❻➄➂�➃❹	�❽➆�	❹�➀

�➁❽	�➂❸� ➃➂✉�❹➄❽❷➂❸� ➃➂�❸➄❽❷➂�➁❹�� ❾❿�➁❹�➂� ◗❽❼	➈�➅	❼➄❽��➁❶�

➆❷❽➂��	❽➅➂�	❷�❽➀❽➀➈❸�	❹➅❽�❸�➃❽�❸	❹	❹��❽�❽❺❻�❸	❽�➅�➃❽���❹	❿❺➄❸

❹➂❿�❷❹➅❽��❹❽❹❿❺� ➃❽➀� 	❹➅❽�❸� ➃❽� ❹�� ➆❷❽➂��➈❹❻�	❷�❸�❽�❻❸� ➃❽➀



±≤π

➁❹�➂���❺❹�❹➄�❼❽���	�➁❽❽���❸❹➂❹�➁	❹���❹❽�➆�	➅❹❻�❽❹❼❽��➈❹❻

➂❸�➃❹❽	❼❽	�❸����➉➂❽��❽➀�	�❽❸��❹❻❸�✆➃❹❽	❼❽	�❿��❹❿➂➅➂�❸❶❽	❻�➀��❽➀❸➄

�❽➀❽➀➈��❹❽	❻���➀❼❸�	�➈�➂❸�❷❽❻❽

❽➀❶➄�❸�➁❽❽➂�	❸� �❹❷❹➅❸� �❹❻➀� � ➇❽➆➅� ❽➀�	�❽❸� 	❹➅❽�❸� 	❹�➂

➂@❷➆��	❻��❸�	❹❸�➀❿➂�	�❹❽�❸❽➀❶➄���	❹�❽➀�❸�❿❺�❹❺�❸�	❹❸�❜

❶❹➅➀�➅❻❽❽�❸�❽➂�	�➆❷❽➂�❽❹➀❽❶�	➅❹�❸�❼	❹➈➂❹��❷❻��❹❻�❸➈➀❻❹❸�	��

❾❿➂�➁➀➆�❸➀�➃❽��❸❽	❹❶❼��➀❿�➃❶❹➂❸�➅	❼➄❽�➀��❺➄���❽	❷�❾❹�❹�➆❷❽➂❸

�❹��➄�❸�❾❽➀❸��❸❽➀❶➄��➃➂�➅➂���❺�➀❿❹�❷❹�➂�❽�❽❽➆�❹➄❷❹➆��❹❻❸�

➀❿➂�➁❽	�➁❽	❹�➆�❾�➂�❸�❹��❸➄❽❽➈����❽�➀�➂➂❸��❹❽❷❹➅❸���	❹➂➂

➁❽❽��❻❸�➁❽�❹	❽��➁❽	❻�➁➄❽��� 	❹❽�� ❽❷❹➆➀� ➆❶❹➄��❹❻➈➀� ➁❹�➂

�❹❽❷❹➅��➈❽❿�➀�❽➀❽➀➈❸�❼➈�➂��➂��❸➀�➃❽���❸	❿❸❸�❸❽➀❶➄��❸➀❽�❸

❽	❹❽�❸��❹	❽���➈	❹❶

	❹➅❽�❸�➀��➁❽➄❹�❸�❹❽❽❿	�❽❶➀��❹➄�➅➂�❸�❹❹�❸❸�➃➂��❽➅❸➀�➃�❽➄

��❹❸��❹❼❽�❸�➀❿��❹❷❽❻���➂❽❽��❹❽❶➀�	���❽�❷❹➆❸�❽❿	❸Ú„ÈÓ‰�✉

➆❸����	❽❷❶❸➀�❽❹�	��➀�	❹➅�❸�❽❹➀❽❶❸���❹➂✎➆❷❽➂�➀��❶❹➅�➀❿�❽❶➀�❸	

➁❽❽➄❽❽➄➆�➁❽➂➆❼➂��❷�❹❽�❹❽❹➅❽❻��❾❿�❹❽❼�❽➈➀�❹➂�➂�➀��❽��➀��❽➂�	

➃➂��➀❻❘� ➆❷❽➂❸� ❶❹❹❽➅� ➃❹❶❿� ➁❽➄❹��➁❽➄❻➂� ❽➈➀� 	❽❷❶❸➀� ➃�❽➄� ❹❺� ❸➀❶❸

➃❽❷� ��	❹➈➂� ❸�	❹❸� ❻❹❿➂� ❽❹➅❽❻� ◗❸❷➄�❹� �❽	❸��❹�	��➁❽	❹➅❽�❸

➆❷❽➂❸� ❽❹➀❽❶� �➆�❸❽❹➈�❸�❸➆❽❶➈❸���� ➃❻❹❸� ❽�❹❸➂� ➃❻➂� ❹�� ◗❸❽❷�❘

❽➈➀�➆❷❽➂��❹❽	❹❶❼����	➂�➆❹�➀�➃�❽➄�❸➄❹	❻�❸��❹	�➈�❸�❽❶➀�◗❸❽➄➂	❶❘

❽➅❻❽�❸➄❽❷➂❸�➃❹❻❼❽�➃❹❶❿�❹❺❿��❸➆❽❶➈�❽➄➈➂�➃❶❸➀�❽❹�	�➁❸❽➀➆��➁❽❿	➆❸

◗❸❽➀❶➄�❘�❷❹➆❹��❹❻��➈❽❿��➉❹❻

�➀➆��❽❸�❶❹❹❽➅❸��❼❽���❹➄❹	➅❻❹��❹➄❹	�❽��❹❼❽�❸�➃➂��❻�❹��❻��➀❿➀

�➁❽❽➂➆➈��❹❼❻➀��❹�	➀��	�➈�➂��❽❸�➃❿��	�❹❽�➁❽	❸��❹➄❹	➅❻❸✉➁➆➈�

�❹❽	❻���➀❼❸��➈➅❹➄�➁➆➈❹�➆❷❽➂➀�❸�❽❶��➆❽➄➂❹��❷�❹➂�❽�➀�❶❹❹❽➅��❻�

❼➈�➂❸��❽����➇❽➈❿➂�❶❹❹➅➂�❽➂�	�➆❷❽➂�❽❹➀❽❶�	❹➅❽����❷�❹➂�❽�➀��❽➀❽➀➈

❽�❷❹➆❸�❷❹➅❽�❽❿	❿�❶❹❹❽➅❸�➁�➆�❽❶➀��➆�➂❸��❹�	❸�➀��❸�➆❷�➀❹�❽�➀

❸❹❹❸❽�❾➂➅❹➂�❽�➀�➁❷�➀�❹❽❹➀❽❶��❽❷❿�❶❹❹➅�➆❷❽➂❸��❽❷�	➂❹➀❿�	❹➅❽�❸�➀�

➆✎➃❿�� ❹�❹	❽❸��❹❸� ❶❹❹➅➂� ➆❷❽➂� ❽❹➀❽❶� ➀➆� ❽➀❽➀➈� 	❹➅❽�� ➃❹	�❽❸� ❸	

�➀➂➂�❾❿❹�❽❹➀❽❶�	�❹➂❸❹�	❹➅�❸�➆❷❽➂❸�❹❸➂��❹➀��	❽❸➂�❸❺❿��	❹➅❽�

�❹➂❽�� ➀�� ❹❽�❹➄❹	➅❻� ➃❽� ❽	�➈�� ➃❹❺❽�� 	❹❽�❸� �❿	❷❸� ❾	❹�❸� ��
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➀➆� ❷❻❹❽➂��	➈���❹❻➀� ➃�❽➄� ➃❽➈❹➀❻➀� 	❹❽�❸��❹	❽���❹	➆� ➀���	➈

➁❽➄❹���❹➆❹��➂�❹��➁❽❷❽�➈��❽➀➆�❷�➂�◗➃❹➂�❘��❹❽❷❹➅��❹❻�➀��❸	➈❸

❹	❷❶�	❹❽��❽❷❹➆�❽❶➀�	❹➅❽��➀❹➀❿➀❹

❷❹➆�❷�➂�➃❹➂���❹❻�➀��❸	➈❸��❸➆❽��➁❹�➂�❹➀➀❸�➁❽	❷�➃❽���	❽❸❸➀��❽
❷�➂�➃❹➂���❹❻�➀��❸	➈❸➂�	❹❽�❸�➃❹➂��	�❹❽��➆❶❹➈❹�❸	❹➂❻�❻	❿❸��❽❸�	❹❽�
❷�➂�❹���❽��➄❸��❿	➆➂�➁❽➂	❹❶�❷�➂�➆❷❽➂�➀��	❹➅��❽❹➀❽❶�❸➂❶❹❷➀�❽❼	➈�➁	❹❶
�❹❿➀�❸�➀➆��❹❽❸➀❹�	❹❽�❸� ➃❹➂��❸���❸➆❽❶➈➀�➁❹	❶➀�➀❹➀➆��	❹���❸��❹	❻

�	❹❽�❸�➃❹➂��❸➆❽❶➈❸��❷❽➂��❽❸�❸❷❹�➄❸��❹	❹➂❻Ó‰ Ï˘ Â„Â˜Ù˙·œ·Èˆ‰ Ï‰È¯Â
➃❹❼➀�❸�❷❹�➈�➀��❹	❷❸�➅❽➅❿
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❘��❽➄❹�❽➀➅❽❽➂�➁❽��❹❻❸�➀��➃❹❽➈�M.P. Micely and J.P. Near➀��❹�➂�➂���❿❺❹➂❸�◗
❑�❹�❽�❸��❹➄❹➀���❹�❽�➄�❽�����❹�❽❻��❽�➆➂�➁❽➈�❹❻❸��❹�❽�❽❷�❹➆❑�➁❽❽❸❿➀�� ❻

·· ÌÈÂÈÚ‰È„Ó‰ ˙¯Â˜È❘�� ➂➆��� ➂➆�◗❸❑➄��❘��∫ÔÏ‰Ï◗➁❽❽❸❿➀��
❛❑❷❹❹�➀❽➅❑�➁❸�◗�❹❽�➂���❹❽��➈�➀➆�➁❽➅➅❹�➂❸❘�➁❽➆❹❷❽�➆❹➄➀❹��❽❼�➅�❸❺���❹➄�

❺�➂��❽➄�❽�➂�❸���❼❸��❽❽�➆���➆❽❷❹➂�➀➆�◗❜❜❜❘�❑�❹�➂❸❑❹�❹❺�❸��➈�➀➆�◗❜❛❘
➀��❸�❽�❻�➀➆����➂�◗�❹➈➅❹➄��❹➄❽❷➂�❹❘��❽��❸��❹�����➀➀❹❻�➂�❷❹❹�➀❽➅�➀��❸�❹➂

➁❽❽➂❹❼��➁❽�❹❿��➁❽�➅➆❹➂❸�➁❽➆❽��➂➀�❸➀❽➆❽�❸➄❶❸

·ÂÚ‰© ÚÈ¯˙Ó‰ „whistleblower®
È¯Â·Èˆ Ò¯ËÈ‡ ˙‚‰Â

�❹�❽��❷�❹➆�❽❷❽���❹❿➂➅��➀➀�➆❷❽➂���❽➅➂���❷��❸❽❶❹➅❸�➀���❹�❻�❼�❽❸

➁��� ❹➀�❿� �❹➈➀❷❸� �❹➄❿➀� ➀�❹�➂� �❹�❽�❸� ��❹❼➀� ➁❽�➆➄❸� ➁❽❽❹➀❽❶➀� ➆❶❹➄

“whistleblowing”�❽��➆�❹�◗❸➆��❸�➃➈❹�❿��❽�❹��➂��❸�❽��➂�❸➀��❸�❘�

✉�❹❶❸➄�❸��➈❽�❻❿�❸➆➈❹�❸����➃❽❽➈�➀�➃�❽➄�❑�❹➀❹❹➆�❹���❹❽❹�❽❻���➈❽�❻❑�
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❹❺❿���❹❶❸➄�❸�❷❶➄�➀❹➆➈➀�➁❽❽❹�➆❸�➁❽➂�❹❶➀�➆❷❽➂���❽➅➂�➀��❾�❷�❸➆➈❹�❸�

❽❷❽�➀➆��➀����❹❹❷��❹�❽��❽❷�❹➆�❽❷❽�➀➆��❹�➆➄❸��❹➈❽�❻➀��➅❻❽❽�➂�❸➄❽�
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❷�➂�❸❷❹�➆❸�➁❹�➂���❹❽❹➀❿➄�❸�➃❹❶❿��❹�❻���❹❽��➄➅�➃❿❹�❽❻�❺�❸❹�❽➀❽➀➈❸

� ➀�� ❹❺� �❽❸� ❸➆❹❷❽� ❸➂❶❹❷� ➁❽�❽➂➆� ❷�➂� ➇�❹� ❷❽�➆➂❸„ÂÂ˜ÏÈÒ Ô¯‡˜

(Silkwood)❽❽❹�❽➀�❸➈�❻�����❸➂❹❸➀�❹���❽➄❽➆�❶��➀❷�➀➆➈➂���❽�➄❿❼�
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❷❹❹�➀❽➅�❸❶�❸➄�❽�➄❹�❽➆�❽❷❽➀�➀➆➈➂❸�❽➈➀❿�❸❽�❹➄➆❼��➁❽❿➂❹�❸�➁❽❿➂➅➂

➃�❹�❽�❻� ��� ❸�❽❻➂➂� ❹❺� ❸��➈� �❹�❹��� �➀� �❹�❽➅➄�� ➁❽❿�❷� �➄❹���

❸➂❶❹❷❿�❸➆❹❷❽��❽❸❹�➁❽❷�❹➆�❷�➂�➁❽�❹➂❻�➁❽➀❷❻➂�➀➆��❹➆��❸�➀���❽�❹�❽�❸
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❽�❹�❽�❸�➅�❼➄❽�❸�➁���❷�❹➆�❽❷❽��➆❷❽➂�❽❹➀❽❶➀��❽�❹❻�❸�➄➈�❹❶�➃�➂

�❹➄➂�➄���❹❻��❻�❷�❹➆���❽❸���❹➂❸��❷❹�➄��❹➄❹���❹❽❼➈�➂��❹➀�����❹➆➂

❽❷❽➀�➆❽❶➂❸�➆❷❽➂�❽❹➀❽❶❽�����❽❸�➃❽����❼��➂�❹❺�❸�❹❻❹� ❹�❽➅➆➂�❽➈➀❿

❽➂❽➄➈�➁�❹❶➀�❹��❽➄❹�❽❻�➁�❹❶➀�➆❷❽➂���❽➅➂�❾❿❽➈➀�❹�❷❹�➆���❶➅➂��❷�❹➆❸

�➃❹➂�❸���➈❸❿��➅➈�➄�❸��❹➂�❽�➀�(breach of confidence)�❽➅➆➂❸�➀��
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➀❹❸❽➄�❞❹��❹��❸➄����❹❻���➈❸�❝❸➀�➂�❷❻�➀�➆❶❹➄��➆❷❽➂�❸➀❶➂�����❽➀�❷➈❸

�➂❽❹➅➂❹���❿❽➄�❸➄❿➅�❹���❹❿➂➅�➀��❸➆�➀�➀❹�❽➄�➁❽➈➅❿�➀��➀❹❷❶�❺❹�❺��➀�❹❿

❸❺❿� ❽❹➀❽❶�� ❽�➄��� ��❺� �❹�❽�❸� ➁❹➀�➀� ❹�� �❹�❽�❸� �❹�❽��➀� ◗�❽➈❽�➈➅❘

❽➀❹�❽�➂�❽❷❹➅❿�❶❹❹➅➂�❹➄❽��➆❷❽➂❸�❹��❹❻❸�❽❷❽�➀➆���❹➈➂�➃➈❹����❹➅��❹➄❽�

Employment Rights Act 1996, §§ 43C – 43F
Employment Rights Act 1996, §§ 43G – 43H
Employment Rights Act 1996, §§ 193 & 200, as amended by Public Interest

Disclosure Act 1998, §§ 10-11, 13
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➀➀❿❿� ❸❽❹��� ❸➄❽�� ❹➀➀❸� ➁❽❶❹➅❸� ➃➂� ➆❷❽➂� �➈❽�❻�� ❻❽➄❸➀� �❽� ❽➄❹❻❼❽�

➂�➀��➁❽➀❹�❽��➁���❸➄❶❸➀✆❹➂❹➀�❹��❹�❽�❸��❹�❽���➀➆�❸➄❶❸�➀��❹��➃❽���➀❸➄
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5 U.S.C. 2302(b)(8): “[...] if such disclosure is not specifically prohibited by
law and if such information is not specifically required by Executive order to
be kept secret in the interest of national defense or the conduct of foreign affairs”

 U.S. Civil Service Reform Act of 1978
❛�❽❷❽�➀➆�❸➄�❹��❸➄❶❸❸Whistleblower Protection Act 1989 ❸�❽�➅➀�❜❜���❹�❹�

�❝❹���❸➄❶❸❸����❹➆➂��➁❽❽��❸�➀�T.M. Devine, “The Whistleblower Protection
Act of 1989: Foundation for the Modern Law of Employment Dissent”,

51 Administrative L. Rev. (1999) 531 (hereinafter: Devine)
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❜Queensland, Australia, Whistleblowers Protection Act 1994, §§ 15-18
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➀➆� �❹➂�➀� ❾❽���� ❽➂❑� ❝�❽➀�❽�� �➀❹� �➄❶❹❸� �➀� ❸�❽�❷� ❸❹❹❸➂� ❸❽❼��❹➂❷❸� ➁��
➇❽➀❷➂❸❹�❽❹��❿���❺�➁❽�❹➆�➁➄❽��➁��➇➀❷❹➂❸❹�➇❽➀❷➂❸�➁❸�➇❽➀❷➂❸�➀��➁❽➅�❼➄❽�❸
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¸ ÂÂÓ‡·➁❽��❹❽❸�➁❽➈❽➀❷➂�❽➈➀❿���❻���❶❸❹➄�❸�❽❽❸��➀��❹➄❹�❽➆❸���➈➅�➃❽��2

◗❹➄➀���❹�❶❷❸❸❘�❑❸���➂
❛❑�❹❽❹❿➂➅��❸➆�➀��❹➂❽�❹��❹❽➂���➁❽❺❹�❺���➆❽➄➂�❝�❽➂❽➄➈���❹�❽�❑���➀❹�❹➅� ❶� ➂

·· ÌÈÂÈÚ‰È„Ó‰ ˙¯Â˜È❷��➂����➈➅➂�❸❽❸���➀❹�❹➅�� ➂➆���◗❷❑➄��❘��
➀➆❹➈��❸➄❽❷➂❸����➂�❸����❸➈❹��❹��❽��❸��❹����➀��❸➄❽❷➂❸����➂
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◗�❘◗❘❛�➇❽➆➅�❽➈➀��➀�➁❹���➄❶❸�❹❺
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❛❜Security of Information Act 1985, § 14
❜Security of Information Act 1985, § 15
❜��� ❼➈�➂❸� �❽�� ➀❹��❽� ❹��� �❺➄❸� ➃❽�➀� ❽❹➀❽❶��� �➀➆❹�❸� ➃❽�� ➃❹❺❽�❸� ��❶➅➂�
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➆❷❽➂❸�����❹➈➂�❸�❽�❷��❽�❤❽❹➀❽❶❸�����❹�❽❷�➂❸��❹�❻❹❷��❹�❽➅➄�❹➂❽❽��❸�➁�❸
❸�➀❻➂❸�����➃❶➅�❽❷❽➀��❹❿➂➅��➅❹❻��❹�❹�❽�➀�❹��❹��❽➅➂➀�➁❷❹��❹�❹➀➂����❹❽
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�➀�➃❽❽❷➆�❸�➄➆➄��➀❹�❹❺❿�❸❽❽➄➈�❸��➆➄�➁��➁❶��❾❿��❸��➂��❹❻❸�❽➀➀❿❸�➆�❹�❸�➃❶➅
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�❽➀���❽��❽�➄❹➆�❸�❽�❻➀�➅❻❽��❽❷➂�❼�❹➈➂❹�➅❹➂➆�❽❷➄�❸�❻➅❹➄❸��❹❹➂�❹��❸�❹➂❻
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❾❿�➀➆�➇➅❹➄�❹➄➀��➃❽�➄❹➆❸��❹❻��❽➀�❶❼➄❽��➃➈❹����➀�����➀��❹➂�❿�➁❽❽➂❽❼❽❶➀❸
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�❺➄�➁❹�❶➀�➀❹➀➆�➇❽➀❻�❸�➀��➁❽�➂❹❻❸��❿�❸��❸➀❶➂�❸❽❸��❹�❽��❸�❷��➂�

�❹➈�➀��❽�❸➂�❷❻���❹❹➂�❸��➂�➀➆�❻❹❹❷�➁�❼����❺❹��❹�❹➄❽�➀�❽�❹�❽��

��❹�❽➅➄❸�❻❿❹➄�❤�❹�❽��❷�❹➆�❹�❹�➂✉◗�❹�❽�❸��❹�❽���➁❷��❽❽❻❘�➃❹❿❽➅❸�➀❷❹❶�

��➄�❸�❾❹���➆❷❽➂❸����➆❸��❾❽�➆❸➀�❷❹➅❽❹��❹�❽�❸�����❽❸❺❸➀��❹➈❽❻❷

➂❸✆��❽❷❽➂�❸�❸❺��➆❹➄➂➀��❹❻➈➀�❸➀❹➀➆��❽➀�➂✉➁❹➅�➈�����➂��➀�➁�❸�

��❹��❸����❷➄�➁➄❽❶���➁❽�❹➂❽➄❸���·˜ÏÚÂ➁❽�❹➂❽➄❸�➃➂��❹❺❶➀�➃�❽➄��❹❽➂❽➄➈��❹❽❻➄❸�
��❹��❸�➀��❸��❹❻�❷❹➅❽��❼➈�➂❸��❽��❸➄➂�ÌÒ¯ÙÏ❼➈�➂❸��❽���❹❽➂❽➄➈��❹❽❻➄❸�

�❹➄❽���➀��➁➆❼❸�❻➄❹➂��❹❽➂❽➄➈��❹❽❻➄❸�➁❹➅�➈➀�❸�❷�❸❸�❷❹➅❽���➆��� ➃❹❽➀➆❸
➂❸��❹��❸��➀➆❹➈�➁❸❽➈➀��➁❽➀➀❿❸�➀��➁➂❹➅�➈��❽����❝➁❽➄➈�❽➄��❹➀❹�➃❹❼➀�❸✆�❽➀❸➄

➁➂❹➅�➈��❽➄��❞���➅➄�❸❽➀➈��❷❶➄�➇�❹��❽➄❹❼➀���➀��❹�❽���❷❶➄❿�➁❹➅❻➂��❹❹❸➀�❽❹�➆
�����❽❼❹➈❽��➇�❹��❽�❹�❽����❹�❽�➀��❹��❸����❾❿�❹�➁�❹��➇�❹❻�➁❽➀➀❿❸�➀�

��❹��❸� ➀��❸❷❹�➈�� ❾�❷�� ❷❽➂�➂� �❹➈❽�➀� ➀❽�❹❸➀� ❸➀❹❿❽✉❜� ➉❑❶�� ❹���
ßÁ‡Â ¯ÁÒÓ‰Â ‰ÈÈ˘Ú˙‰ „¯˘Ó ß Ó¢Ú· Ò˜Ë„Â¯Ó❜❜�❜�◗❘�❶➄�❷❑➈�



±∂π

�❽❼➈�➂�❑➃❹❻❼❽�����❑��❽➄➆❸➀�➃❽�❸�❤�❽➂❽❼❽❶➀�❸➀❹➆➈�❾�❷❿��➆�➂➀���❻❸

❤�❽��➂❸��❹�❽❸➂��❸➄❿➅❸����➇❹�❻➀����➂❸��❹�❽��❷�❹➆➀

➁❽��❸� ❸❽�❹➀❹➆➈� ❽➂❹❻��� ❸➀�➂➂❸� �❹❽➄❽❷➂� �❽❼��❹➂❷� ❸➄❽❷➂�

�➀�����❹❻➂❸��❹��❸�❻❹�❽➈�❹�❸➀�➂➂❸��❹❽�❻������❸➄➄❽��➁❽➄❹❹❶➂❸❹

➂� ❹➀❹❿��❹�❽�❸��❹❽�❻��✆�❹�❽�❸� ❽➄➈���❹❽�❻���❸�❽�➄���❹❷� ➃❽���➀❸➄

���❸➀❽�❶➂❹�❻�❺�❸� ➀��❼❹➈❽�❸� ��❹❿�����➀➈�➆➂��❹❽❷❹➅� ➀���❹���

❸➀❹➅➈��❽❸�❾❿�➁❹�➂❹�➁❹❽❸��❷➅�➀➆�➁❽❷➂❹➆❸�➁❽��❹➄�� ❽�❹�❽�❸�❻❽�❸

❽➀❽➀➈❸�➃❽❷❸��❹➆�➂���❸�❹��❷❷❹➆➀�➃❽����➂❹❻❹�➀�❹�❽�❹�❽�❸��❹�❽➂�
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±∑±

ÌÈÈ˜‰ ÔÈ„‰ ∫ÁÙÒ

Æ±π∑∑≠Ê¢Ï˘˙ ¨ÔÈ˘ÂÚ‰ ˜ÂÁ

· ∫Ê ˜¯ÙÌÈÈÓ˘¯ ˙Â„ÂÒÂ ıÂÁ ÈÒÁÈ ¨‰È„Ó‰ ÔÂÁËÈ

˙ÂÈÏÏÎ ˙Â‡¯Â‰ ∫‡ ÔÓÈÒ

˘Â¯ÈÙÂ ˙Â¯„‚‰ Æπ±:❼❑➀���❝➃❹�❽�;�

�❸❺���➈�✉

:;

�❑❸➆❽❷❽❑✉➀➂➅�❸➂➅❽➅��❽➄❿���❹�❽��➀❿❹�❸➄❹❿➄�❸➄❽���❸➆❽❷❽��❹��➀�

❞❸➆❽❷❽➀��❹�➂��➂�➀�➁❽❽❹�➆❸�❹��❸➆❽❷❽�➁❽➀❽❿➂❸�➁❸➂��➀❻�❹��➉➈❻�❸❻➅❹➄

�❑❸�❽➅➂❑✉❞❸�❽➅➂�➁�❶��❹��➀❹��❹�❽�❹�➃❹➂❽➅��❹➆�➂���❸�❽➅➂��❹��➀�

➀❷❻➂�❹��❸❽❽�➆�❹�❹�❽➈��➂❽❹➅➂�❸➄❹❹❿��❸�➆➂��❽❽�➆�➀➆���❹❷➂��➁❹�➂

➃❽❷❿��❹❿➂➅��➀➀�❸➄❹❹❿�❸�❹��

˙ÙÒÂ ‰‚‰ Æπ¥

�➆❿�❸�➆➂�➁❽�❹��➃❽�✎�➀�➁❹���❸➄❹❹❿�❹❿❹�➂��➆➂��➂�➁��❸❺���➈�❽➈➀�❸�

➃❽❷�❽➈➀��❹➀❹➅➈�➃➄❽���➁❽❿�❷���❽�❸➀�❸➄❹❹❿�❾❹�➂��➀�➁❹���❸�➆➄�➁��❹�

�➄❽❷➂�❽�❷➅��❹��❸❽�❹❽❹��➂��❹����❹➀❹➆➈��❹��❸➄❽❷➂❸�❽�❷➅��❽❹➄❽��❽❷❽➀

❹���❹➄❽❷➂�➀��➃❹❶���❹��❷➅❹➂�❽�❷➅��❹��❸❽�❹❽❹��➂��❹����❹➀❹➆➈��❹��➉❹❻

➁❸❽�❹➀❹➆➈�

ÏÂ‚È¯ ∫„ ÔÓÈÒ

¯ÂÓÁ ÏÂ‚È¯ Æ±±≥:◗❘�❑➅���❝➃❹�❽�;�

◗�❘➀❼❹�

◗�❘➃❹❻❼❽���➆❹❶➈➀�➃❹❹❿�❸❹�❾❿➀�❾➂➅❹➂�❹➄❽��❿��❽❷❹➅�❸➆❽❷❽��➅➂��❽➂

�❸➄❽❷➂❸✉➁➀❹➆��➅�➂�❹➄❽❷�

◗❶❘❾➂➅❹➂�❹➄❽��❿��❽❷❹➅�❸➆❽❷❽��❽❺❻❸�❹��➁���➃❽❿❸�➇➅��❶❽�❸��❽➂

�❾❿➀✉�❸➄❽❷➂❸�➃❹❻❼❽���➆❹❶➈➀�❾❿��➃❹❹❿�❸�❞➁❽➄��➆����➅�➂�❹➄❽❷�✉

➁❽➄��❸��➆��➂❻��➅�➂�❹➄❽❷

◗❷❘◗❘�❑�❽❷❹➅�❸➆❽❷❽❑�❸❺�➇❽➆➅�✉�❽❽❻➂�❸➄❽❷➂❸�➃❹❻❼❽������❸➆❽❷❽�

�❹�❽���❸➀�➂➂❸��➁❽➄❽❽➄➆�❶❹➅➀��➆❶❹➄❸�❸➆❽❷❽�❹��❷❹➅��❸�➂❹�➀

�❹➂❹����➁➅�❹➈��❹���❸❺❽�❿❸��➅➄❿❸�➀��➃❹❻❼❽�❸❹�➉❹❻❸��❷➆❹

➁❽❽❷❹➅�➁❽➄❽❽➄➆�➁❸�❽❿
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◗❘�❹�❽➅➄� ❹�� ❸�❹�➂� ❸��❺❻❸� ❽�❷➅� ❸��❹�� ❸➄❿❹�� ���� ❸➆❽❷❽

➃❹❻❼❽��❽❿��❽❸�❸�❺❻�❷❹➅��❸�➂❹�➀�❸�❹❻❸�➀➆�➁❽❷❽➆➂�❸�➀��

❞��❻��❻❿❹❸�➃❿�➁���➀��❷❹➅��❸�➂❹�➀��❽❽❻➂�❸➄❽❷➂❸

◗❘��➇❽➆➅�➃❽➄➆➀�➁❶�❹➀❹❻❽�◗❘❹�◗❘��❹��➅➈��❹��❹❸

◗❸❘�➆��➁��➄❸�➁❷�➀�❸�❹❼�❸➄❶❸�❹❺��❸�✎�➀��◗❶❘�➃❼��➇❽➆➅�❽➈�➀➆�❸�

❸❶❽�❸�❹��❽❷❹➅�❸➆❽❷❽��❽❸������❸➆❽❷❽�❶❽�❸➀�➃❽❷❿��➀����❷�❸�➆

❸�❽�➅�❸�❼➂➀❹��➀�➁❹���❸�❽❺❻❸�❹��❸➂���❸➄❽❿❸�❸➈➅�

˙È„ÂÒ ‰ÚÈ„È Æ‡±±≥:◗❘�❑➅���❝➃❹�❽�;�

� ❾❿➀� ❾➂➅❹➂� ❹➄❽��❿��❽❷❹➅�❸➆❽❷❽� �➅➂�� ❽➂✉❸��➆��➂❻��➅�➂� ❹➄❽❷�

➁❽➄�

ÌÈÈÓ˘¯ ˙Â„ÂÒ ∫‰ ÔÓÈÒ

‰·ÂÁ ˙¯Ù‰· ÈÂÏÈ‚ Æ±±∑:◗❘�❑➅���❝➃❹�❽�;�

◗�❘➇�❹��� ❹❽➀��❸➆❽❶❸��❸➆❽❷❽� ➃❽❷❿��❹❿➂➅��➀➀� �➅➂���❹�❽�❸�❷�❹➆

❸➆❽❷❽�❹❽➀��❸➆❽❶❸��❽➂�➃❿❹�❸➀��➀�❾➂➅❹➂�❸❽❸��➀��➁❷�➀�❹❷❽�➈�

❸�➅➂��❹�❽�❸�❷�❹➆��❹❽❸➂�➀❷❻���❻�➀❹��❹�❽�❸�❷�❹➆❿�❹❷❽�➈��➇�❹��

�❸➀��➀�❾➂➅❹➂�❸❽❸��➀��➁❷�➀�➃❽❷❿��❹❿➂➅��➀➀✉�❹➀���➅�➂�❹➄❽❷�

➁❽➄�

◗�❘❹❷❽�➈��➇�❹���❹❽➀��❸➆❽❶❸��❸➆❽❷❽���❽➂���➀���❸���❹�❽�❸�❷�❹➆

��❹➂�❿�❸➆❽❷❽�➀��❸�❹❻❽❼�����➃❿➅➀�❽❷❿�❹���❽��❸�➆➂�❸�➆��❹�✉

�❻��❸➄���➅�➂�❹➄❽❷

◗❶❘�➀➀�❸�❽❺❻❸��❹❸❹��❹�❽�❸�❷�❹➆❿�❹❷❽�➈��➇�❹���❸➆❽❷❽�➁❷�➀�❸➆❽❶❸

�❻�➀�❹��❸��❺❻❸���❷��❹➀�❹➄�❽➄���❹��❹❸➀�❷❹❶❽➄��➃❽❷❿��❹❿➂➅

��❹�❽�❸�❷�❹➆��❹❽❸➂�➀❷❻�✉�❻��❸➄���➅�➂�❹➄❽❷�

◗❷❘◗❘❸➂➅�❹➈���❿�❸➆❽❷❽❸��❸�❹❼�❸➄❶❸�❹❺��❸��◗�❘�➃❼��➇❽➆➅�❽➈➀�➁��➄➀

�❹❿➂➅�❽➈�➀➆�➁❽��❸�➃❹❽➆➀�❸❷➂➆❹❸�❹��➃❽❷❿��❹❿➂➅�❽➈�➀➆�➁❽��➀

➃❽❷❿

◗❘�❹❽❸➂�➀❷❻���❻�➀�❸➆❽❷❽���❽➅➂�➀���◗�❘�➃❼��➇❽➆➅�❽➈➀�➁��➄➀

�❹�➆❿�❸�❽❽❸�❸➆❽❷❽❸���❽➅➂��❸�❹❼�❸➄❶❸�❹❺�➁❶��❸���❹�❽�❸�❷�❹➆
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of a scope not found in any parallel prohibition in other liberal,
contemporary democracies.

In view of the above arguments we believe § 117 must be
revised. If such reform is not forthcoming, we offer an interpretive
option to minimize its scope on the one hand and to allow a suitable
defense on the other. However, the most desirable solution to the
problems described above is to get rid of § 117 altogether and to
enact in its place a prohibition relating to a public servant who
discloses, without lawful authority, information obtained by virtue
of his office when the disclosure substantially endangers one of
the following: the enforcement of criminal law, foreign affairs,
public safety, economic policy or equal opportunities in receiving
a privilege from a public authority. A similar but less grave
prohibition should be laid out in relation to a government contractor.
The proposed prohibition concerning a public servant specifically
exempts disclosures made to the police, to the State Comptroller,
or to a comptroller in the employee’s office. The prohibition does
not relate to disclosures compromising national security or privacy.
Since the law already grants these interests the necessary protection,
there is no need to create overlapping prohibitions in that area.

We recommend that the prohibitions on disclosures be limited
by a public interest defense. The defense should apply to a public
servant who discloses information with reasonable cause to believe
it reveals certain deficiencies. In this context, we believe the defense
should discern between two categories of information: one revealing
an offense, corruption or danger to public safety, health or the
environment; and one revealing mismanagement. The unequivocal
value of the former may justify applying it to public disclosures
without laying out additional conditions. In the case of revealing
mismanagement an additional condition may be added, namely a
reasonable cause to believe there was no other reasonable way to
redress the malfunction at stake and that the benefit in the disclosure
outweighs the damage.
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who had ceased to be a public servant at least five years prior to
the disclosure – as long as the disclosure was harmless to the public
or to the individual and the information did not relate to national
security or to foreign affairs. The latter is a very narrow defense
which distinguishes, somewhat arbitrarily, between former civil
servants.

Another defense (in § 94) relates to an act made in good faith
with intent to bring about, in legal ways, a change in the orders of
the state or a foreign state or in the actions of its authorities. This
defense is applicable to all offenses against state security, foreign
relations and official secrets. It seems as if this might be the answer
to the sincere whistleblower, but this defense is fraught with
difficulties and has hardly ever been applied. Its major difficulty is
its complete focus on the agent’s state of mind with no reference to
his actions. It implies that even the gravest criminal actions (such
as treason and espionage) can be legal if undertaken bona fide.
This is unreasonable and incompatible with the aim of criminal
law – to protect society from actions that compromise important
public interests. A possible way to minimize the difficulties incurred
by the problematic wording of the defense is to interpret it as if it
contains a demand for proportionality between the damage caused
by the agent’s actions and the benefits these actions are aimed to
produce. The Court not only overlooked that option, but interpreted
the defense in the most problematic way, rendering it almost entirely
inapplicable.

The legislative history of the prohibition reveals that it is rooted
in a British Mandate law that dealt mainly with espionage. This
law was a reflection of the British Official Secrets Act of 1911,
and the existing prohibition resembles section 2 of that act – one
of the most infamous provisions in British legal history. Britain is
famous for its tradition of government secrecy – a tradition much
opposed nowadays from within. In Britain the law was finally
changed; section 2 was replaced by a more modern Official Secrets
Act relating to information in specified categories. Israeli law, on
the other hand, continues to preserve a most irregular prohibition,
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The assumption that no charges will be brought in cases that
do not involve harm to the public interest is questionable. History
reveals episodes in which information was held secret to save the
government from embarrassment. In some of these cases criminal
measures were taken against government employees who disclosed
information (e.g., the famous case of Clive Ponting in Britain in
1985). It is important to acknowledge that even when investigations
do not end in criminal charges, the very fact that criminal steps are
taken has a chilling effect on public employees, deterring them
from disclosing information about wrongdoings by the authorities.
In addition, the gap between the frequent infringement of the
prohibition and its lack of enforcement encroaches on the rule of
law principle. When the prohibition is enforced it raises suspicions
of political motives and of violation of the principle of equality
before the law.

A final argument against the existing prohibition is that it
weakens the protection of true secrets – information that is justly
kept secret. In the words of Justice Stewart in New York Times Co.
v. United States (the case known as the Pentagon Papers): “For
when everything is classified, then nothing is classified, and the
system becomes one to be disregarded by the cynical or the careless,
and to be manipulated by those intent on self-protection or self-
promotion.” In other words, effective secrecy requires maximum
disclosure in order to maintain government credibility. The more
narrowly the term “secret” is defined, the easier and better it is
protected.

Another problem in the existing law concerns disclosures made
in the name of the public interest. Some disclosures can be morally
justified since they serve or promote the public good by exposing,
for instance, illegality, corruption or danger to public safety or
health. Such disclosures can sometimes be justified even if made
publicly. The law does not acknowledge that in so far as the criminal
prohibition is concerned. The only defenses included in the
prohibition relate either to information which had already been
made public by lawful authority; or to a disclosure made by a person
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appropriate official secrecy and the public’s right to know (two
such cases occurred in Britain – one involving Dr. David Kelly,
the British Foreign Ministry’s top scientist, and the other regarding
Katherine Gun, a translator for GCHQ; in Finland the newly elected
prime minister, while opposition party leader, was put on trial for
leaking a confidential document to the tabloids which helped her
win the election).

The first chapter of our position paper deals with the penal
prohibition relating to official secrecy and its origins. The
prohibition is examined in view of interpretive principles of penal
legislation, as well as the basic principle of freedom of expression,
which took root in Israeli court decisions from the early days when
Israel became a sovereign state. It is also compared with the
Freedom of Information Law of 1998 and with Basic Law: Human
Dignity and Liberty – the most important Israeli constitutional
legislation on human rights. The second chapter surveys
comparative law on this issue. We review, among others, the
corresponding penal prohibitions in Britain, Sweden, Germany and
the U.S.A. In the third chapter we discuss the need for a public
interest defense for public servants making disclosures in the name
of public interest (“whistleblowers”). The fourth chapter deals with
implications for disciplinary law, and the fifth suggests an
alternative prohibition and a suitable public interest defense.

Penal law makes possible an organized society in which people
are able to live safely and peacefully. Penal prohibitions are aimed
at protecting important social values. The prohibition against
disclosure of information in breach of official secrecy is too broad
for such an aim. That is because it doesn’t apply only to situations
in which the unauthorized disclosure jeopardizes important public
interests (for instance, the economy of the state, foreign relations,
or the individual’s right to privacy), but also to situations in which
no harm whatsoever is caused. A prohibition that clearly applies to
everyday actions (like a government employee sharing work
information with her spouse) turns the trivial into the criminal and
by doing so, diminishes the stature of criminal law.
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Summary

Official Secrets:
A proposal for amending the penal prohibition

This position paper aims to investigate the Israeli penal prohibition
against disclosure of official information in breach of a public
servant’s duty to secrecy. According to Israeli penal law, a public
servant or a former public servant who makes an unauthorized
disclosure of information obtained by virtue of his office to an
unauthorized person, performs a criminal act, regardless of the
nature of the information disclosed and the circumstances in which
the disclosure was made. A similar prohibition, though less severe,
relates to a government contractor.

Our contention is that the prohibition is untenable in a
democratic country, because it limits more than necessary the public
servant’s freedom of speech and contradicts the public interest to
maximize transparency of government’s functioning and
accountability of officials. It is also incompatible with the notion
of the government as a trustee of the public in taking care of the
information it keeps. Moreover, the prohibitions concerning official
secrets are laid out in the chapter relating to national security and
foreign affairs. This context lends them exaggerated gravity,
especially in Israel, where national security considerations are given
special importance.

The prohibition, despite its frequent infringement, has scarcely
been enforced over the years. However, it was recently enforced
when a senior attorney in the District Attorney’s office leaked a
confidential paper disclosing details of the investigation of Prime
Minister Sharon regarding illegal funds he allegedly received
(through his son) from a foreign businessman. The leak was made
a few weeks before the 2003 election and sparked a public dispute
as to its legitimacy. Other recent cases of unauthorized leaks outside
Israel culminating in lengthy criminal investigations have
emphasized the importance of clarifying the boundaries between
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