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Aleksander Peczenik, On Law and Reason (Dordrecht, Boston & London:
Kluwer, 1989), p. 62
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VYN DPYNI IWNDND DIPN YW NDANY .DNOY SOIPHPN DPYNn NN
Robert Alexy, A Theory of WX (DNYY SOIPNPN HPWNN T8I) DDIVIN DV
Constitutional Rights (Trans. from German by Julian Rivers, Oxford: Oxford
D290 ¥ AN MY N©anY University Press, 2002), pp. 50-54, 405-406
Ruth Chang, ‘Putting Together Morality and Well- W9 pv0Ipnp Ypwn pI
Being’, in Peter Baumann & Monika Betzler (eds.), Practical Conflict: New
Philosophical Essays (Cambridge: Cambridge University Press, 2004), pp.
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John L. Mackie, Ethics: Inventing Right and Wrong W7 0% 10N NYyvY 5

(London: Penguin, 1977), pp. 38—42: ‘The Argument from Queerness’
Aleksander Peczenik, ‘A Theory of Legal Doctrine’, Ratio Juris S¥n> “wn 6
14:1 (2001): 75-105, p. 89: ‘The real existence of this ought-component must
have something to do with the human mind. Perhaps it must have something to

do with regularities as to the moral sensitivity and reason of all people’
TMYNYN NPIYNNY DD NNNY Y1 DOMYN OMDIDI DOVITIVD YV DOV 7
.DYDUPMIN DN ON IINYI MON XID 0NN M) NIPDN IDON NINYA

72



D'ONVI'N |IT'NA NIMTPN NIfalo W P9

73

NAMWYNT NN DY DOIAXN NPID MOXRYI DY OOVTN I 1IN
DNMPY — NN DDA NY DYTIN NN ROY N ) OX — D12
NN IWIND MYAYN YWY NI ,DODUPPIIN DMIDIN DVITIVD
20NN NYINI

DPONY 900N DY NPDUPMIIRD NINYA DD DNYL 12D W
MYL 20 NNX DTIPY PI PIIN NI .MNHND NMNYLD 0¥ DN
MINN DY NDDIN W MYV ODUP1ID NIN IDNNY ,INY NIDIND
0I93) NP AN ONDLNIN DNV MPIYNNT GPPIY DPNTIV
20NNV MPONN IYY,(OMPINN DORYIIT MPIZNN DY 19PN INNYNA
DN D) D2IX 5.N120NTI MMNN OY TN NI T IYNIND 1IN 17300
MONYY NNV DPDOLNNI MRV INY M MPIVNND MND»PY NAI)
MPIPNNY W (M AN MNN2 DOHNY 7ML YWY T NPPINN
PYIY NNIND DY DAY»NNY ,DO¥IIVN DI YVNNIN NYINI MM
NANDY 9DIPNT NI J9IND IWND DXV 0¥2) DIVIN :NPDVNRTNI MNNN
DOVINDY ,DINY NPV MNMP ;TPNNPII 1IN XID NPNIIN MNIDIN
DOVAYNT DN 12D NYLIN N PON YR MNP DNYY v DNY
DNPDLHNI MIVON YWY NMNINT DX 23 N W) MNIN DY PN LY
DMV MMIPKI DMNN ININT DPNTIY DYTIN DMWY  NPDVPHIIN
ADMY DPOVNN DIV PITIND

PIND DY IVIN2 D¥NON OOYPIN PPN N0 PN D
D»DVNM) DIVITIVD PRY NN DIVIN YIIVD MWIPIINI NPDVNN)I
DY) DY MAIVAND DY TH 00 1NN 10N DDOPMIIN 9N Yoya
12 MY OTY NN SYDLPMIIN GPIN OHY DM DVNT) DVITIVD YV
D2 NYIOM DPDVNN DOINPIY NN DY NOPWNNIY NIYvLa 1IN

DM NNOVNNY T2 ,0»20P»IIN 0PN O»D01N DVLITIVLON DN DYIN
DYVITIVD DY DHPPY MYLY . PTA DY IMDYN NN XD ,DIPN NN
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‘On Balancing and Subsumption: A Structural Comparison’, Ratio Juris 16:4
(2003): 433-449, p. 442

Mackie, Ethics. Inventing Right and Wrong, YR MIND PO DY 11 "NV 8
James Rachels, ‘The Challenge Swn5 w7 MOXN PYON DY NMP>AD pp. 36-42
of Cultural Relativism’, in James Rachels, The Elements of Moral Philosophy
(Philadelphia: Temple University Press, 1986), pp. 12-38
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Walter F. Murphy, ‘An Ordering of Constitutional Values’, w7 0mw»™
California Law Review 53 (1980): 703-760, p. 759: ‘The tasks of translating
past and currently evolving values into the present tense, and then phrasing
those values in general terms while applying them to specific cases, will always
require the perception and imagination of the artist as well as the technical
knowledge of the scientist’
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Alexander Aleinikoff, ‘Constitutional Law in the Age of Balancing’, Yale w1 12
Law Journal 96 (1987): 943—1005, pp. 997-998
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232, P70 PN /NNOIITN1NIAN HMDT P DPVINI"NPNRN NN
— MNI AN HN) HNIYA NPMAIN NN ,N1D253 NINAT (DDNY) MY
125 DTN YN P NOND 40 ,67-25 DY ,(2004-1"OWYNN ,DIXR DN NVIDIDNIN
JDPLIMOIN MIINN SV HVINBN NYIOND 553 TITA NN NTH YN MW
,DPITI0 PIAD MNP MINI PHOX N2 NXD WOY TITN 12T MONYY' 52 'DY
NPVLINAN MONYN T, TPTTN DHPNIAN NPINN PIAY VIAN DY PPINVIRD P2
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Elizabeth Anderson, Value Ywn2 IR YOO NDY IPIIY NDON M DNYLY 23
in Ethics and Economics (Cambridge: Harvard University Press, 1993), pp.
8-9; Cass R. Sunstein, ‘Incommensurability and Valuation in Law’, Michigan
Law Review 92 (1994): 779-861, pp. 782-785

,TPIIYN TVIDIVNIND — DNRA DYDY NP0 MDY JHLLD ONNIT XY 24
Aleinikoff, ‘Constitutional Law in the ;115-110 ,95-80 "0y ,(1991-X")wnn
Age of Balancing’, pp. 972-973; Sunstein, ‘Incommensurability and Valuation
in Law’, p. 793
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NMIYNNT WO NN X 9D 18D ¥ NDID Z.17PN22 >vIipn Hwa »Tn
VYN JIADNY NAINY PAD ,INNYIY DNNN DPNRY DINIPOY IN DX P2
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DXVYNINN NPV PA NIYIIN DY HDIDIAN 1PYIN DY MON PN 1ONIN
oY MINY NYMNHD MNDI 2990 NININD NON ,DOPYN IN DPIN NIND
YV 20 TTN IR QDY MIYLN ) ORI AMITINND MIRDINT .IF PV
MTNIVA MORYD NN DYOLYLN G0 DY DXNNNA NPNAY ;TPYIN TN

2N PYD NDUNT P9 YD XY 25

Richard A. Posner, ‘Cost-Benefit Analysis: Definition, Justification, and W9 26
Comment on Conference Papers’, in Matthew D. Adler & Eric A. Posner,
Cost-Benefit Analysis: Legal, Economic, and Philosophical Perspectives
(Chicago & London: University of Chicago Press, 2001), pp. 317-341
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Aleinikoff, ‘Constitutional Law in the Age of Balancing’, W7 .D»MM0DN
5y DDIANND NN DNYOY MPONN NN W NNPXIN DIYNN NN .pp. 995-996
SYOHY P 1PN INT B MIPDNY SVAYAN NYINIT DI DIDLNN) DINPIY
Iddo Porat, ‘The WX PWXI 7T0N DIPOY 1230 N2 NN W NTHY MO
Dual Model of Balancing: A Model for the Proper Scope of Balancing in
Constitutional Law’, Cardozo Law Review 27:3 (2006): 1393-1448, pp.
ONOIN HUNY INT,DX0OMN VYN DPOY Y20 N NTNYY .1400-1402, 1416
(1998-N"IWNN) (2)T SYNNY LAYN TIDW"NMIDT HY NPONdYT MNY NI
GNY IO PN OTRD DY TIDNNMIT DY 12010 YD’ 343 DY ,344-343
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JIPTY N — DINTIDN L, NNIN NPAY 1IX ,DIMN
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TAN 7P N2W W MPON [...] 1PN PN OTND DY 1712 O) NN

D02 NYOI NN NONY PPN ,NINDN PNHXN NNAVNY N YOI 01V 1IN
MOND ¥ DNV NN IR YANYND ¥ DMPY DY TN 1DONI NVONND MIPY
TMODTIPNI VIONND YW MNIN NIV TIA NYOLN NI 1 NI .LAVN KO DIVIN
Ronald Dworkin, ‘It Is Absurd :3X9 .09¥0 510 MDY DY M) MYSHNI PIY
to Calculate Human Rights According to Cost-Benefit Analysis’, Guardian,
May 24, 2006: ‘The balancing metaphor is dangerous because it suggests no
principled basis for deciding how much torture we should facilitate, or for how
many years we should jail people without trial. It leaves that decision up to
politicians who are anxious to pander to the tabloids. The metaphor is deeply
misleading because it assumes that we should decide which human rights to
recognise through a kind of cost-benefit analysis, the way we might decide
what speed limits to adopt. It suggests that the test should be the benefit to
the British public, as Blair declared in his “Let’s talk” speech, when he said
that “the demands of the majority of the law-abiding community have to take
precedence”. This amazing statement undermines the whole point of recognising
human rights; it is tantamount to declaring that there are no such things. Most
political decisions require a cost-benefit balancing in which disadvantages to
some are outweighed by the overall benefit to the community [...] However,
some injuries to individuals are so grave that they cannot be justified by
declaring that that is what the public wants. A civilised society recognises rights
precisely to protect individuals from these grave harms. It might well be in the
public interest to lock up people who the police think dangerous even though
they have committed no crime, or to censor people whose opinions are offensive
or unwelcome, or to torture people who we believe have information about
impending crimes. But we do not do that, at least in ordinary legal practice,
because we insist that people have a right to a fair trial and free speech and not
to be tortured. We insist on these rights even though the majority would be safer
and more comfortable if we ignored them. Of course it is terrible when deluded
terrorists or criminals on probation kill innocent people. But the increased risk
that each of us runs is marginal when we insist on enforcing human rights rather

than abandoning them just because they have proved inconvenient’
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(4 779 INIYW? NSVNN /) HRIWIA DIPY ) 2NN T¥ND 5100/94 X3 33
SV PTN PO L(ORIYIA DINPY 1) 228N TYNN PNY PND) (1999) 851-817
23 PYD P72 LOWN

.22 PYD P73 VOWN YV PTN PO ,BW 34

A PYD NWUNT P9 DYDY N 35

INT L INIYIA DIPY T NBIN TINA PV PTA PO M MONY 36
Mordechai Kremnitzer & Re'em Segev, ‘The Legality of Interrogational
Torture: A Question of Proper Authorization or a Substantive Moral Issue?’,
Israel Law Review 34:2 (2000): 509-559
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