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xv

Accordingly, given the concrete danger of abuse, it is 
essential to make sure that the power to revoke citizenship on 
grounds of disloyalty be exercised only in suitable cases; but 
since this cannot be guaranteed, it is best to altogether avoid 
granting this power. Therefore, it is hereby proposed to repeal 
the statutory provision authorizing the minister of interior to 
revoke citizenship on grounds of disloyalty as well as the 
provision that allows citizenship to be revoked for unlawfully 
visiting an enemy state. Nevertheless, a final conviction for a 
“hardcore” offense of treason could justify the revocation of 
citizenship rights for a fixed period, as supplementary 
punishment to the primary punishment imposed for the crime. 
If the legislator does not follow this proposal, then, at the very 
least, the ground of unlawfully visiting an enemy state should 
be repealed altogether and the ground of disloyalty should be 
replaced with a limited and well-defined provision, 
accompanied by an exception for a revocation of citizenship 
that leads to statelessness. 
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over communist subversion was exploited by the American 
government to justify an exaggerated curtailment of 
individual rights, which included revoking the citizenship of 
people who, during the naturalization process, had concealed 
information about their connections to the Communist Party 
(however trivial). Practical alternatives to revoking 
citizenship – use of the criminal process and the temporary 
revocation of citizenship rights as supplementary punishment 
in suitable cases – are also appropriate for involvement in 
terrorism. Even if we accept the position that views terrorism 
as a unique phenomenon justifying unique measures (and 
there is disagreement on this subject), the danger that the fight 
against terrorism will be exploited for political needs demands 
that we find means for combating terrorism that cause 
minimal harm to democratic-liberal values. Israel employs a 
variety of measures against terrorism, from military combat to 
legislation allowing the disqualification of candidates to the 
Knesset if they support the armed struggle of a terrorist entity. 
Furthermore, the courts hand down harsh sentences to Israeli 
citizens convicted of providing assistance to terrorists. 
In conclusion, the argument that putting the power to 

revoke citizenship in the hands of the courts would prevent 
the abuse of this power should be addressed. Undoubtedly, the 
court is better suited to exercise this power than a minister, 
however, transferring the power to the court does not dispel 
the fear that it will be abused or exercised in inappropriate 
cases. The courts in democratic nations have been known to 
render mistaken decisions, especially during a national-
security crisis, when public pressure demands that “traitors” 
be brought to justice. From a practical perspective, judicial 
discretion even tends to be less independent when it comes to 
security matters. When the status of citizenship hangs in the 
balance, it is best not to rely on judicial sensitivity. 
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Notwithstanding the minimal benefit embodied in the 
power to revoke citizenship on grounds of disloyalty, the risks 
entailed by this power, in general, and in the Israeli reality, in 
particular, are considerable. The most tangible risk in Israel is 
that legislation allowing citizenship to be revoked following 
manifestations of disloyalty is liable to be considered, or even 
to be used as, a weapon directed at the Arab minority, given 
patterns of discrimination that have existed since the 
establishment of the state and given the suspicious treatment 
of this populace as a “fifth column.” Indeed, the sole exercise 
of the power to revoke citizenship on grounds of disloyalty 
has been directed at Israeli Arabs, despite the fact that Jews 
have been convicted of serious acts of espionage and treason. 
The national preferences of the Jewish public in Israel 
expressed in the symbols of the state and its immigration 
policy (i.e., the Law of Return, which grants every Jew the 
right to immigrate to Israel) must be accompanied by extra 
caution for the principle of equality before the law. 
Some scholars argue that revoking citizenship for the 

commission of security offenses, especially terrorist offenses, 
is justified by the principle known as “defensive democracy.” 
However, this principle should be interpreted very narrowly, 
since it embodies a tension between its declared objective – 
the preservation of democracy – and the measures that it is 
designed to justify. The security challenges constantly faced 
by the State of Israel do not detract from this necessity. 
Moreover, without understating the seriousness of the threat 
of terrorism, in general, and of its threat to the State of Israel, 
in particular, this matter should be examined from an 
historical perspective. The fight against communism in the 
twentieth century, especially in the United States, offers a 
good analogy to the fight against terrorism at the beginning of 
the twenty-first century. It is clear today that public alarm 
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a second-order type of argument, whereby it is better to avoid 
granting a certain power if it embodies a potential harm that 
outweighs its potential benefit. 
It seems that the benefit embodied in revoking citizenship 

is too trivial. The proper way to deal with serious cases of 
disloyalty – and there is no reason to even consider the 
revocation of citizenship except in serious cases – is through 
the criminal process. A criminal conviction – and certainly 
one for an offense of treason – casts a social stigma on the 
offender, and for serious offenses this is accompanied by a 
lengthy prison sentence. It is possible to consider, as 
supplementary punishment, the temporary revocation of 
citizenship rights, such as the right to vote and to be elected. 
This measure is less harmful that the revocation of citizenship 
itself. The biggest fear is that the power to revoke citizenship 
will actually be exercised in cases where the criminal law 
does not provide a solution because of the lack of sufficient 
evidence. The power is liable to be used to circumvent 
prosecution for treasonable offenses, which would allow 
government authorities to harm the individual no less – and 
perhaps even more – than would have been possible through 
the criminal justice system. In this context, it is important to 
remember that the heavy criminal burden of proof is not a 
technical matter, but rather a substantive principle designed to 
prevent the conviction of innocent persons. On the other hand, 
if it is impossible to enforce the criminal law because the 
suspect permanently lives abroad, even if there is 
overwhelming evidence, we still must respect the principle 
whereby a person is not to be tried in abstentia; and it is not 
clear why there is a need to revoke citizenship in such cases, 
apart from the symbolic aspect of condemnation. In justified 
circumstances, the Minister of Interior may revoke, restrict, or 
refuse to renew the passport of a citizen who resides abroad.
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Moreover, the family metaphor requires us to think of 
membership in the state in terms of close relations. Perhaps 
this approach suited the Greek city-state of ancient times, but 
not the modern alienated state.  
A third type of argument relates to social contract theory. 

Some scholars support the revocation of citizenship on 
grounds of disloyalty by arguing that citizenship in a 
democratic country reflects the social contract between the 
individual and the government and, therefore, disloyalty 
represents a breach of the social contract. This argument has 
many flaws. For example, according to this logic, any 
violation of law, and certainly a severe violation of law, 
justifies the revocation of citizenship – for social contract 
theory serves as a moral justification for the duty to obey the 
law. Furthermore, the social contract, in its liberal 
formulation, does not require allegiance to the government. 
Some scholars even argue that the contract is not between the 
citizens and the government but rather between the citizens 
themselves. US Chief Justice Earl Warren held that the 
government of a democratic regime has no power to sever the 
relationship that gives rise to its existence. Nevertheless, an 
act that reflects high treason by a citizen against the nation, 
and not just against the government itself, could be considered 
a breach of the social contract even in its liberal formulation. 
Therefore, the argument based on social contract theory 
indeed justifies severe restrictions on the revocation of 
citizenship, but it does not lead to an unequivocal rejection of 
this power. 
Indeed, we have not found an argument that totally rejects, 

in principle, the revocation of citizenship on grounds of 
disloyalty. However, given the balance of risks and benefits 
latent in the exercise of this power in the existing reality, 
perhaps considerations of policy render it illegitimate. This is 
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benefits and services, which, to a large degree, are a condition 
for decent human life. In this context, citizenship has been 
described in terms of “a right to have rights,” an expression 
rooted in Hannah Arendt’s spine-tingling description of the 
existential distress experienced by stateless refugees during 
the Second World War. On the other hand, it may be argued 
that the fact that a status engenders rights does not turn the 
status itself into a right; and that the expression “a right to 
have rights” even entails a conceptual contradiction, since a 
“right” – at least according to an accepted definition in rights 
theory – expresses a basic human need that cannot be derived 
from another need. Furthermore, it seems that citizenship is 
not currently as vital a need as it was in the past, because of 
the fact that the lessons of the Second World War led 
enlightened nations to significantly fortify the protection of 
individual rights, regardless of the individual’s legal 
relationship with the state. In response to these arguments, it 
is possible to limit the scope of the rights-based argument to 
the right to not be stateless or the right to be a citizen of a free 
nation. However, even if there is a justification for viewing 
these as “rights,” in any case, the rights discourse does not 
create an absolute barrier to revoking citizenship, since, 
according to the accepted approach, human rights are not 
absolute; they may retreat in the face of other values. 
Another argument is that the state should be compared to 

the family, especially a nation-state like Israel, and therefore, 
it is wrong to revoke citizenship for two reasons: (1) It 
severely harms the identity of the individual; (2) The state 
bears responsibility for the actions of its citizens, and it cannot 
alienate and expel them whenever it is convenient (in the 
words of one scholar: “the state can punish, but it cannot 
banish”). These arguments only advance the discussion to a 
limited degree since they are not valid in all situations. 
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passed without any real discussion in the Knesset. To 
complete the picture, it should be made clear that the 
acceptance of foreign citizenship is not a ground for revoking 
Israeli citizenship and that the problems stemming from dual 
loyalties are dealt with mostly through the criminal law. For 
example, an Israeli citizen serving voluntarily in the army of a 
foreign nation is committing a criminal offense unless this is 
done by permission, under law, or under an international 
agreement. 
It is important to note that the Israeli government has 

never exercised the power to revoke a person’s citizenship 
for having unlawfully visited an enemy state, and it has 
almost never exercised this power on grounds of disloyalty. 
Thus, for example, the Israeli Supreme Court dismissed a 
petition challenging the refusal of the Minister of Interior to 
revoke the citizenship of Yigal Amir, the assassin of Prime 
Minister Yitzhak Rabin. However, in 2002, during the 
Second Intifada, the citizenship of two Israeli Arabs, who had 
spent extended periods abroad, was revoked for suspicion of 
involvement in terrorism. Since then, there has been a 
continuous increase in calls to revoke the citizenship of those 
involved in terrorism, and a bill has been submitted that 
would transfer this power to the courts – a move designed to 
increase the legitimacy of its use. 
The point of departure for the discussion, on the level of 

principle, is that even if there is a moral justification for the 
duty of allegiance to the state, this itself does not mean that 
there is a moral justification for revoking citizenship on 
grounds of disloyalty. Rather, we should examine concrete 
arguments for and against revocation of citizenship on these 
grounds. One argument, for example, is that citizenship 
should not be revoked because it is a fundamental right in that 
it constitutes a prerequisite for receiving the most basic 
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established in a constitution. Furthermore, it is rare to find 
democracies that allow citizenship to be revoked for acts of 
treason. Such acts are solely dealt with by the criminal law. 
The most common ground for revoking citizenship in 
democratic countries is the acceptance of foreign citizenship, 
and even this is less common than in the past since the current 
trend is to permit dual citizenship. An even less prevalent 
ground is foreign military service or public service on behalf 
of a foreign nation, and in some countries it must be proven 
that this has actually caused harm to the interests of the state. 
It should be noted that, in Great Britain, the power to revoke 
citizenship is exceptionally broad (subject to the exception of 
statelessness) as a result of legislative amendments enacted in 
the wake of the fight against terrorism. In the United States, 
on the other hand, the grounds for revoking citizenship were 
greatly expanded in law at the end of the first half of the 
twentieth century, but this legislation became a “dead letter” 
after the US Supreme Court held it unconstitutional to revoke 
a person’s citizenship against his will. 
Given all of this, it is clear that the Israeli statute allowing 

the revocation of citizenship is inconsistent with principles of 
international law and the prevailing law of democratic 
nations, for the following reasons: (1) the ground of disloyalty 
is unacceptable as well as overly vague; (2) the law does not 
establish an exception for a revocation of citizenship that 
results in statelessness; (3) the power is delegated to the 
Minister of Interior and not given to the courts. It should be 
noted that another ground for revoking Israeli citizenship – 
unlawfully visiting an enemy state – has no parallel in any 
other democratic nation. This ground was established in law 
in 1980, within the framework of an amendment transferring 
the power to revoke citizenship from the courts to the 
Minister of Interior. It is no wonder that this amendment was 
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deprivation of nationality on racial, ethnic, religious, or 
political grounds. Israel signed this Convention but has never 
ratified it, therefore, it does not have the status of law. 
Nevertheless, the act of signing itself is normatively binding. 
Over the years, changes have occurred in the legal 

situation in other countries regarding this issue. In the past, a 
distinction has prevailed between the revocation of 
naturalized citizenship and the revocation of birthright 
citizenship. In both cases, many states have allowed 
citizenship to be revoked following acts reflecting disloyalty, 
especially during wartime. Nevertheless, naturalized citizens 
have been suspected of disloyalty – particularly during 
periods of tension between their new country and their 
previous country of citizenship. In the United States, for 
example, during the first half of the twentieth century, the 
citizenship of many naturalized citizens, particularly those of 
German descent, was revoked, including that of persons who 
had been American citizens for many years prior. 
Furthermore, comparative law demonstrates that the 

attitude towards revoking citizenship is influenced by the 
nature of the regime. The distinction between naturalized 
citizens and birthright citizens, which, over time, has been 
eliminated in democratic nations, still prevails in undemocratic 
countries. Moreover, legislation in undemocratic nations allows 
citizenship to be revoked on grounds that are broader than 
those accepted in democratic countries – inter alia, for acts and 
expressions considered to be manifestations of subversion. 
Such legislation existed, for example, in the Soviet Union, 
Fascist Italy, and Nazi Germany, and was vigorously enforced 
in those regimes. 
In the vast majority of democratic countries, a revocation 

of citizenship that leads to statelessness has been expressly 
prohibited, and in some cases this restriction has even been 
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obligations, and patriotism and civic virtue, which concern the 
sphere of morality. One of the advantages in limiting the duty 
of allegiance to its passive sense is that this reflects a simple 
dichotomy: A person can be either loyal or disloyal. This 
dichotomy suits the legal realm since the law demands that 
behavior be clearly categorized in order to determine its 
practical implications in view of the laws of the state. On the 
other hand, in the realm of morality, a person could be more 
or less patriotic and a better or worse citizen. In these matters 
there is no dichotomy. For these reasons, this study supports a 
narrow, passive concept of allegiance – at least in the legal 
realm – expressed primarily in the duty to refrain from 
committing offenses that harm national security. In Israel, 
these are the offenses of treason – however, it should be noted 
that these offenses are drafted overly broad. 
A survey of attitudes towards revoking citizenship in 

international law and the law of other countries, past and 
present, offers the necessary vantage point for examining the 
Israeli law. As a rule, international law does not interfere with 
the citizenship law of individual states, with one exception – 
the absence of citizenship. While there is disagreement over 
whether dual citizenship is a desirable situation, it is agreed 
that statelessness is undesirable from the perspective of both 
international order and individual rights. Therefore, the 
Convention on the Reduction of Statelessness stipulates, inter 
alia, that a person may not be deprived of his nationality if 
this will render him stateless. This rule is subject to several 
exceptions that express recognition of the state’s right to 
revoke a person’s citizenship for having taken an oath of 
allegiance to another country or for a clear manifestation of 
disloyalty, provided that the citizen is given a fair hearing by 
a court of law or other independent body. In addition, it 
should be noted that the Convention absolutely prohibits the 



v

prerequisite for freedom of movement between countries; 
immunity against extradition (in Israel, this immunity was 
very broad in the past, but has now been restricted to 
immunity against serving a prison sentence in a foreign 
country); the right to enter the country of citizenship without 
the need for a visa; and, most important, immunity against 
deportation.
As far as obligations are concerned, the accepted view is 

that the main duty imposed on the citizen is that of allegiance 
to the state. Other duties, such as obedience to the law and 
the payment of taxes, are also imposed on non-citizen 
residents. In certain countries, like Israel, compulsory 
military service also applies to non-citizen residents. The 
civic duty to vote in elections or to serve on juries only exists 
in some countries (not in Israel). However, the duty of 
allegiance remains too abstract. Among other things, the 
question arises as to whether or not it is limited to “negative” 
duties (manifested in prohibitions) or includes “positive” 
duties (to take action) as well. 
It seems that the duty of allegiance to the state is 

essentially a negative duty and does not require that the 
citizen identify with and show devotion to the state. History 
provides enough examples of the anticipated danger to 
freedom of opinion, conscience, and expression following an 
overly broad definition of this duty. A minimal, passive duty 
of allegiance is necessary, inter alia, because the 
heterogeneity of the modern state makes it difficult to locate 
an experience of common history that produces a sense of 
identification among its citizens. The complicated reality 
characterizing the modern state, in general, and the nation-
state, in particular, demands a clear distinction between 
citizenship and nationality. It also calls for a distinction 
between allegiance to the state, which creates legal 
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citizenship is a legal status that engenders the rights and 
duties of the individual vis-à-vis the state. There is some 
tension between these two meanings, since the legal meaning 
of citizenship nullifies the active emphasis of its political 
sense. Both meanings were developed in ancient times and 
have been integrated into modern political theories such as 
liberalism, which emphasizes rights, and republicanism, 
which espouses the realization of citizenship through political 
participation. 
From a practical perspective, the dominant meaning of 

citizenship is as a source of rights and obligations. This reflects 
a type of exchange between the individual and the state: The 
rights express the needs of the individual and the obligations 
express the needs of the state. In the modern Western world, 
citizenship is mainly perceived in terms of rights. Even 
political participation, which was a duty in Athenian 
democracy, is currently viewed solely as a right in most 
countries (and it is of a more diluted content than in the past). 
This approach is termed “citizenship as rights,” and it conforms 
to the liberal tradition that has taken root in the West. 
It is important to clarify which rights derive from the 

status of citizenship in order to understand the implications of 
revoking citizenship as well as in order to examine practical 
alternatives to the use of this power. The currently accepted 
approach is that all persons are entitled to basic rights, 
irrespective of their affinity to the country in which they 
happen to be. Thus, for example, foreigners are also entitled 
to equality before the law and due process. The status of 
residency, as well, engenders rights that vary in scope from 
country to country. Nevertheless, some rights are only granted 
to citizens: the right to vote and to be elected to national 
institutions of government; the ability to occupy senior public 
positions; the right to be issued a passport, which is a 
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Abstract

An Israeli, Even Though He Has Sinned, 
Is Still an Israeli? 

Revoking Citizenship on Grounds of Disloyalty 

Efrat Rahaf
Supervised by Mordechai Kremnitzer

Pursuant to section 11(b) of the Israeli Nationality Law, the 
Minister of Interior may revoke the citizenship of a person 
who “has committed an act that constitutes a breach of loyalty 
towards the State of Israel.” This power has been exercised 
only twice in Israel’s history – at the end of 2002, Interior 
Minister Eli Yishai revoked the citizenship of two Israeli 
Arabs suspected of involvement in terrorism. Nevertheless, a 
bill aimed at increasing the use of the power to revoke 
citizenship on grounds of disloyalty has already been 
proposed in the Knesset. This study will deal with several 
fundamental justifications for revoking citizenship on grounds 
of disloyalty, as well as with the benefits and risks entailed by 
this power. 

First of all, one should clarify just what citizenship is and 
how the duty of allegiance derived therefrom is manifested. 
These are not simple questions. Throughout history  the 
concept of citizenship has taken on two distinct meanings. On 
the one hand, citizenship represents a certain political ideal – 
a moral obligation that the individual be actively and 
significantly involved in the life of the political community. 
This ideal reflects the approach of Aristotle, who viewed the 
individual as a “political animal.” On the other hand, 
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