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˙Â˜„ˆ‰Â ˙ÂÈÚ·

˙Â‚ÏÙÓ Â‡ ˙ÂÓÈ˘¯ ˙ÏÈÒÙ·˘ ˙ÂÈ˙ÈÈÚ·‰ Æ±

· ‰ÚÈ‚Ù Æ‡Æ˙ÈÏÓ¯ÂÙ ‰ÈË¯˜ÂÓ„➃❹➄❶➄➂��❽❸�❽➀➂�❹➈❸�❼�❽❸��❸❽❼��❹➂❷�

❹❸➆�➀� ❸❹❹�❸� ❽➀➄❹❽��� �❹�❽❿� ➁❷�❸� �➅❽➈�➂� �➆�❹➄❸� �❹❼➀❻❸� �➀��➀

❽➄❹❽❹❹��❻�❹���❻❽❼�❸➀�❾�❹�❸�➆�❹➄�➃�❿➂�➃❹❿➄❸❹��❹❼❸�����➆❷➀�❹�➀❹❿❽�

➁❷��➀��❹�❹❿❺��❹➂❽➂�❽❷❽�➀➆��❽❼❽➀❹➈❸��❹➈���❸❸❹�❸➆➈�❸❸��➀❹❿❽���

❹�❹❿❺��❹➂❽➂�❽❷❽�➀➆❹��❻❹�❸�➃❻�➂➀�❹❷❽➂➆❸➀❹�➆�➂���❶➀�➁❷��❽➄����❻�➀�❹

❽❶❹➀❹�❷❽�� ➆��� ➀➆� ❸➀❽➅➈� ❹�❷➂➆� ��� ➁�❹�❸� ➆�➂�� �❹❻�➀� �❻❹�❸� ➀�
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·‚Ë¯‚‡ ÔÂÚÓ˘Ï ˙Â¯Â�� ➂➆�❺❑➂���➁❽➀�❹�❽�◗➁❽❿�❹➆� ❻�❹����� �❘�

�❜❜❛�➉❑❶�¯Â„È˘‰ ˙Â˘¯ Ï˘ Ï‰Ó‰ „ÚÂ‰ ß ‡‰Î❛� ➂➆��◗❘��➂�❷❑➈�

◗����❼➈❹�❸❘

�➅❹❻❹�❻❹➈❽�❸���❹❻�❹�❸➀❽➅➈❸���❹❹❷�❽❿�➆➄➂➄❸�➃➂��➀��❹❻❸�➃❹❼➀�➀
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�❽�❹❻❸��❽❼❽➀❹➈❸���❶➅➂❸�❾❹��

· ‰ÚÈ‚Ù Æ· „ÂÒÈ ̇ ÂÈÂÎÊ—˙È˙Â‰Ó ‰ÈË¯˜ÂÓ„ ��❹❽��❽❸�❸❽❼��❹➂❷❸�

❻�❺�➀❹�➁❷�➀��❹❽❹❿❺�❹���❹➂❽❽����❼�➂��❽❸�❸❽❼��❹➂❷❸�❸�❹❷�❹�➈����➂
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Restrictions on or dissolution of political parties should be
regarded as exceptional measures to be applied only in cases
where the party concerned uses violence or threatens civil
peace and the democratic constitutional order of the country.
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Sozialistische Reichspartei Case, 2 BverfGE 1.
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❛Communist Party Case, 5 BverfGE 85.
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�…It is of the essence of democracy to allow diverse political
projects to be proposed and debated, even those that call
into question the way a State is currently organised, provided
that they do not harm democracy itself…❛
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...a political party may promote a change in the law or the
legal and constitutional structures of the State on two
conditions: firstly, the means used to that end must be legal
and democratic; secondly, the change proposed must itself
be compatible with fundamental democratic principles.❛❜
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be realized. This condition should be applied also in the
framework of disqualification concerning the existence of the
state as a democracy. Only a racist party platform or one that
negates the state’s right to exist would justify disqualification
by virtue of its platform and activities, without any additional
test of likelihood.

Finally, the ground for disqualification based on support for
armed struggle by a terrorist organization or a hostile state should
be deleted, because of the difficulties involved in defining the
terms “terrorist organization” and “support” and because this
ground for disqualification is already covered by the ground
related to endangerment of the state.

The power to disqualify should not be in the hands of a
political body, and it is fitting that this power be in the hands of
a judicial body. However, so long as the power is held by the
Central Elections Committee, the Court’s supervisory power
must be broad, so as to enable a substantive examination of
the Committee’s decisions. The Court itself must retain its
restrictive approach to grounds for disqualification, and ratify
disqualification only in extreme cases. It should also refrain
from hostile rhetoric towards any list or candidate which has
not been disqualified.
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disqualifications, however, in relatively young democracies that
have experienced a period of authoritarian rule. A common
denominator among those countries is the type of grounds for
disqualification – these include threats to the adoption of a
platform seeking to inflict damage on the state’s existence, or
support for the use of violence, and for damage to the democratic
nature of the regime. There is no analogy in these countries to
the aspect of Israeli law which allows for disqualification based
on opposition to the country’s Jewish character.

The position of the European Court of Human Rights is that
public debate of political goals is inherent in the nature of
democracy, even if these goals are disputed and even if the
debated goals challenge the structure and character of the
existing state; the goals which may be debated include a
recognition of a national minority which is entitled to self-
determination and to carry on a struggle to achieve it. A call for
fundamental change in the nature of the state cannot be
considered a ground for disqualification from the political
process, as long as the means are legal and democratic, and
provided that the goals that a party wishes to promote are
consistent with basic democracy.

Disqualification should only be implemented in extreme
cases, because it inflicts damage on the democratic process and
on the totality of the candidates’ rights.

We believe that the disqualification of candidates’ lists is
justified only when it protects against danger to the state or the
democratic regime or against racism. The ground for
disqualification based on the negation of Israel’s existence as a
Jewish state should be removed, since it is inconsistent with
the democratic nature of the state, inhibits free discussion
regarding the question of the identity of the State of Israel and
can offend Israel’s Arab citizens. So long as this ground remains
in place, a list should be disqualified only if there is a real
possibility that the threat to the Jewish nature of the state could
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of the Arab Balad list and against the disqualification of its
Knesset members, Azmi Bishara and Ahmed Tibi. It also ruled,
by a majority vote, against the disqualification of Baruch Marzel,
who had in the past been a leader of the Kach movement.

This paper presents the principal constitutional questions
regarding the issue of the disqualification of lists, together with
a discussion of the existing law and the desirable law. Beginning
with the Neiman I case (1984) and continuing through its
decision in the Bishara case (2003), the Court has been taking
a restrictive approach regarding the disqualification of lists,
while focusing on the core characteristics of each ground for
disqualification. The Court has held that intentions of a political
character that are purely theoretical are insufficient for
disqualification. To be disqualified, the candidates’ list must
repeatadly be seen to work towards the realization of its goals
the strength of which are given serious and extremist expression.
The evidence of the constitutional purposes must be clear,
persuasive and unequivocal.

Nevertheless, the Court has not demonstrated consistency or
decisiveness in its restrictive approach towards disqualifications.
The Court refrained from applying a test of actual risk (of the
list achieving its purposes); several of the judges in the Bishara
case were satisfied with examining the purposes of his list and
they gave the term “actions” a very broad definition; several of
the judges did not examine each ground for disqualification
separately but combined the various grounds in a manner that
left unclear the question of whether the required standard of proof
had been met regarding each individual ground. Most of the
judges saw nothing wrong with relying on secret evidence
presented in camera.

A comparison to other legal systems shows that in the older
democracies, which are well-established and self-confident,
there is generally no concept of value-based disqualifications,
either of candidates or of political parties. There are such
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Summary

Disqualification of Lists

by Prof. Mordechai Kremnitzer

The subject of this position paper is the disqualification of lists
and of candidates who seek to be elected in a democratic process.
The grounds given for such disqualification are anchored on
value-based positions held by these lists and candidates which
endanger the existence of the state or its fundamental values.
This is a constitutional issue of the highest degree of importance;
at its core is a frontal conflict between democratic values and
political freedoms – a conflict between the right to vote and to
be elected, versus the right of a society to protect itself against
existential and other threats.

A candidates’ list was disqualified for the first time in Israel,
in 1965 in the context of the Yardor case. In 1984, in the Neiman
I case, the Supreme Court approved the participation of two
left- and right-wing extremist parties by determining that only
an allegation regarding a party’s negation of the State of Israel’s
existence could lead to the disqualification of its candidates’
list. In response, the Knesset enacted section 7a to Basic Law:
The Knesset, which established grounds for disqualification. It
was by virtue of this section that the Kach party and the parties
that followed it were disqualified. The section was amended in
2002. Some of the grounds for disqualification were changed,
and the amendment also allowed for the disqualification of an
individual candidate. Today the grounds for disqualification
consist of a party’s or a candidate’s negation of the existence of
the State of Israel as a Jewish and democratic state, incitement
to racism or support of an armed struggle against the State of
Israel by a hostile state or a terrorist organization. In 2003, a
majority of the Supreme Court ruled against the disqualification




