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Shelly Kagan, The Limits of Morality (Oxford: Clarendon Press, Y05 w7 5
1989), p. 7; Kagan, Normative Ethics, p. 30; John Stuart Mill, Utilitarianism
(1861) (2™ ed., George Sher, ed., Indianapolis and Cambridge: Hackett, 2001),
p. 3 (‘Nor is there any school of thought which refuses to admit that the influence
of actions on happiness is a most material and even predominant consideration
in many of the details of morals, however unwilling to acknowledge it as the
fundamental principle of morality’)
Griffin, Well-Being Swn5 1N 1NN DY MNY MDonD

INT TPYOIN NI DY DIDNDN DOV YOI T PNAIN TV PR 1OV MTIYD 7
Thomas Nagel, The View from Nowhere (New York: Oxford University Swn>
Press, 1986), pp. 167-173 (There are general agent-neutral reasons for action
generated by some aspects of individual well-being, such as the reason to
relieve pain, but other aspects of well-being, such as the promotion of personal
projects, generate only agent-relative reasons); Ronald Dworkin, ‘Reverse
Discrimination,’ in Taking Rights Seriously (Cambridge: Harvard University
Press, 1977), pp. 223-239, 233-238; Ronald Dworkin, ‘Do We Have a Right to
Pornography?’ in A Matter of Principle (Cambridge: Harvard University Press,
1985), pp. 335-372, 359-372 (Excluding ‘external” preferences of one person
regarding the goods and freedoms of another); Bernard Williams, Ethics and the
Limits of Philosophy (Cambridge: Harvard University Press, 1985), pp. 86-87
(excluding racial preferences)

T. M. Scanlon, What We Owe 5Wn9 W7 >TID? X %1290 TIY PN ANNIW MyvY 8

to Each Other (Cambridge: Harvard University Press, 1998), ch. 3
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John Rawls, 4 Theory of Justice BN W NNP>2 5¥ INPI OIDMN DNVIAN 11
(Cambridge: Harvard University Press, 1971), pp. 22-27; Robert Nozick,
Anarchy, State, and Utopia (New York: Basic Books, 1974), pp. 32-33

Re'em Segev, NI NN PN UWNR NN IPOYW DY WY W Nysnd 12
‘Hierarchical Consequentialism’ (unpublished manuscript)
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Raz, ‘Free Expression and Personal Identification,” pp. W7 770NN Myvy 13
146-147

Schauer, Free Speech: A Philosophical Enquiry, p. 53; Thomas I. Emerson, 87 14
;The System of Freedom of Expression (New York: Random House, 1970), p. 22
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Raz, ‘Free Expression and Personal Identification,” p. 152 (‘Members Y05 w9 16
of'the public in general [...] have an interest in the prosperity of democracy, since
we assume that democracy is a better form of government than its alternatives,
and, therefore, more likely to ensure that people get what they deserve and are
entitled to, and what would be good for them to have’)

ADINN VWY 878 Y, BYN NP PAIY INT N YLy 17

Raz, ‘Free Expression and Personal Identification,” pp. 152-153 (‘This bvn> w9 18
good, i.e., living in a democratic country, that most people have a personal
interest in having is clearly a public good. Its existence is, in part, the existence
of the right to free public expression. Hence, that right is a public good, and a
good not merely to its holders, but to the public at large”)
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L0079 DY NN 1ND ,DINK DYDY 10 DHNN DN IWDY T
N DAN DT WAV TIY OPPY NTHYN DX DDID INY 1290 DY

SY SN PN NNND NYV) 202-201 Y PN PYS WY ININIP DRD N 41
(DNIDI9] >N DIVYN PN IWN DMV

Charles Fried, Right and Wrong (Cambridge: Harvard University N7 % myv> 42
Press, 1978), p. 69
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NN NY'T! 1Al 1V WoIN "2 YUPH . T
DYMNNI MNAY ,NNX YWY NN — PNAY YWY ININND NONWYN
— DXANN HY DINIDN DD MNAD TIY NN DT wIw) D010
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Immanuel Kant, ‘On the Supposed Right to Lie Because of Philanthropic N9 43
Concerns’ (1799), in Immanuel Kant, Grounding for the Metaphysics of
Morals; With on the Supposed Right to Lie Because of Philanthropic Concerns
(Translated by James W. Ellington, 3™ ed., Indianapolis and Cambridge:
Hackett, 1993), pp. 63-67
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NV YN PADY NNIN DY DDIIN 2PN DV WON  MINN DN3
DY WD TNPNI NORD DX NYTY DWINR DY NI DX 19WD N1
71212) NN NHRND DT NN PTHIND NN NINI .NNRND DY NPYN
N 1991 ,N0I91 DY) APTSN DY MNY MNI NI O9IN NPT
AN,MPYNYN 10 DAY DTN A0 MPTXIN DINIIN P PNIAND IWOIRY
JNNRD DY (INY) IPYHRYN DT DHRD DY YT P, MINN DYD)02
YN TPUNRT PO ST DY D) WHTIN D NNRND DINPIVN NV

Y792 POIN NIV YL NIN DI9D DY DIDIAD ININI MW DY NYOIITY
NDNN MIVAND 1YY DMPN YN YIVYLD NPRD NN TNl

VTN MNNN OV

[A requirement for a license before books or pamphlets are
printed] will be primely to the discouragement of all learning,
and to stop the Truth, not only by disexercising and blunting
our abilities in what we know already, but by hindering and
cropping the discovery that might be yet further made both
in religious and civil Wisdom.*

ND OTD YN DY WINN N1NIN MDYN DX D) ¥ITH PO NIV

DPHNANPY INON DY PI NODIANN ININTD 109D

Well knows he who uses to consider, that our faith and
knowledge thrives by exercise, as well as our limbs and
complexion. Truth is compared in Scripture to a streaming
fountain; if her waters flow not in a perpetual progression,
they sicken into a muddy pool of conformity and tradition.
A man may be a heretic in the truth; and if he believes
things only because his pastor says so, or the Assembly so

Mill, ‘On Liberty,” p. 21 (‘The peculiar evil of silencing the W9 Y9380 NONS
expression of an opinion is that it is robbing the human race; posterity as well
as the existing generation; those who dissent from the opinion, still more than
those who hold it. If the opinion is right, they are deprived of the opportunity of
exchanging error for truth: if wrong, they lose, what is almost as great a benefit,
the clearer perception and livelier impression of truth, produced by its collision

with error’)
Milton, ‘Areopagitica,’ p. 491 [3]
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determines, without knowing other reason, though his belief

be true, yet the very truth he holds becomes his heresie.*®
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NYMON MAPYI MISN MYSNNI PTIS 900 1IyN 12000 INNoNa
% (The marketplace theory of ideas) 'mv»y7 Pw NON
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® nannn
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DMND NPTINN DY 2IWND Y02 INNTI NYAPDN NN NHNNDN NTNYY
DINHNNDY NTAYN DN NONYI MON X2, MINNK NMIVIN I 1710y
VY INYRIN DNYION 29D, MINK DYDNHI XD N NI 12T DY 19103
17702 NN MNAY MIVINY NN ,IPY DY 1PN NDXIND DY TIY
MIYIS 9D NN DMYD (DNTIP NDXND NNV IPY DY 9NN
NN YAND VAN .T202 HHARD DY NPN2 NDOAND MDYN ¥ i)Y
D3 5V N1NIN DSYY MDWYN WY NN TN D) 1DDN MNINN dNY
DXNMDNN .NNRD DY 0PN DDAND NTNPHN MDWN YWY XON ,1THY
DYNID11 21 . MMNNRI NPNYINN P2 TN J9INT D2IPNIN DN DI NN
PIATH ,OWNY ,N2YY 19D — 1PV MIVONID NI DXTPNRNN 19ON
NOM N NPNI DOXR NI TI W DY N DY DOYNIND
Y9231 NP2 VDN NMIYOND YNV P PNAND YD TN — MNP NIY DNN
SPNY NTNY DY POVPNTND NDXND D) TIY W OX PNAND

1251543 my oW 46

Emerson, The System of Freedom of Expression, pp. 6-7 Y¥n2 W7 47

MY (1997 ,pYTS D DMN WNT VYY) NNV OPIND NV ATYND NMYT 48
.28-27
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AOY NIV NNIYIAN

YOIN P2 PN 1NN RO PIAN DY DTV NONYNIY WITND 1IwWN
ORI DXV DIWIN AT NI ND PNAY ¥ 125 .NNNXD NION 1) VA
DTN ORI RON,DPHY IN MINDI (DY DIPHND NNINY 1Y MNNIN
NV WAIN DY DININA NNV IN MDY MNNN YNOND DIV DIWIN
TN NV YAIN 1NN NONYY NIWNN .D2INN DININD ANNIVYNA
121Y N7 2VIOYW PPN POV ,NADNN NPND MIYY DIVIITH DININI
VAN DY DXNINN DRYPNN XD MNP DXNYD 19V, POMON NINYI
PNAD YWY NONYN T DDIN .O»VINIIN DPNINT DININD N NV
70N NN, MNP DXNYD NYYIY Y90 ,)NIAD DYV PR . WPna
172V DY VI NPNY N TN MTHY YIND DWVIN DY 150N
T TNINRD 102 DONTY DNPNY MITAY MNP DINYD DINNINND DIVINY
YT N NI, T3 07 1I3Y 91 1IN .DAND PNYL NN 71277999 NPN
AXN PN XTI MV YHN DY MDWYNT 1272 IMYLY DDA N INP)
7 N9 INTI) TIND NNV N NNRD 29 2 WL D0 Dnx .
9NPY NI ,)PY TIND 7P N NN DX 2L wan Yy oNna
STINGD VIR NP 912 7T NIV TN INSY

JNND NI0N PAY NV WIN P WP NN )0 DX NN ONYN
MMN DORD DI P NV YN P IWPD 020 My DNYd

52y, MPNN 9Y N INT 49
Mill, ‘On Liberty,” p. 33 (‘The dictum that truth always X7 20ND NONO
triumphs over persecution is one of those pleasant falsehoods, which men repeat
after one another till they pass into commonplaces, but which all experience
refutes. History teems with instances of truth put down by persecution. If not
suppressed forever, it may be thrown back for centuries’)

530y ,8W N 50
Mill, ‘On Liberty,” p. 34 (‘The real advantage, which truth has, 879980 NONS
consists in this, that when an opinion is true, it may be extinguished once, twice,
or many times, but in the course of ages, there will generally be found persons
to rediscover it, until some one of its reappearances falls on a time when, from
favourable circumstances, it escapes persecution until it has made such head as
to withstand all subsequent attempts to suppress it’)
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And though all the winds of doctrine were let loose to play
upon the earth, so Truth be in the field, we do injuriously,
by licencing and prohibiting to misdoubt her strength. Let
her and Falsehood grapple; who ever knew Truth put to the
wors[e], in a free and open encounter [...] For who knows
not that Truth is strong next to the Almighty; she needs
no policies, nor stratagems, nor licencings to make her
victorious, those are the shifts and the defences that error

uses against her power.”!

1092 PTHOPD WY MPHNND 0) NNNID N9 TIDVNIN ITHY
MININD YOOV LIVYNN YA DY INIT NPHX NI NV IPNT .MNTN
PAOY DYIWYN DINND NPNNA DXIIN

[T]he best test of truth is the power of the thought to get

itself accepted in the competition of the market.>

2123 12V DNIWI POV LAYNT P2 DY PT POAN T2 YT NNIN

INPYIDT MOPYND IWORD »TI MVIAN YN NN NPVIND W
2NN N2 — N MINDN IONIIONX MINNNID DINNDY DINY
PY L DORD DYM NN — DTN DNX HNN DY NLOY

32 5)1yIn PANNI NXID NNNN YW 19D

VY2 YN 122 ONIIN WP DPPY NN DY MYIANNT — 19D MPNIND
DNN MIYIY 19D I90N DXIITI WIINND MDD — NNNRND NN P

Milton, ‘Areopagitica,” p. 561-562 [34-35] 51

Abrams v. United States, 250 U.S. 616 (1919) (hereinafter: Abrams Case), 52
p. 630

(P72 vowN) 272 My 1987 NIND PIY 53
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Schauer, ‘Reflections on the Value of Truth,” pp. 704-705 %87 56
,PVIPINT DY 121NN 197 1Y NV WAIN P2 WP DY )PTN IN NI I NPprwd
4 PYo o

Vincent Blasi, ‘Milton’s Areopagitica and the Modern First Amendment,” W7 57
(1995) Yale Law School Occasional Papers, 2™ Series, No. 1:
www.law.yale.edu/documents/pdf/Milton.pdf (‘Milton’s sweeping generali-
zation about the strength of truth was not offered in the spirit of empirical
demonstration, nor even that of didactic history. Milton here was simply
affirming, once again, his faith in divine providence’; ‘those parts of Milton's
argument in Areopagitica that rest heavily on his claims and assumptions
regarding truth — its nature, its strength, its function, its importance — cannot
rightly be employed to make the secular case for the freedom of speech’)
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PN SIYDI MYV DAPWNT DMV IY PI YN NHRD PYV
DIV PI YOV PNIYII MYV DIDI YN DYV IN (DDLNI N
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Iddo Porat, ‘The Dual Model of Balancing: A Model for the Proper w7 52505
Scope of Balancing in Constitutional Law,” Cardozo Law Review 27:3 (2006):
1393-1448, pp. 1420-1423, 1421 (‘The free speech interest and the government's
interest are not two valid interests that differ merely in their weight. Rather, the
free speech interest is a second-order/exclusionary reason that totally excludes
the government's interest in the case. Holmes interpreted the free speech norm
as providing that “the ultimate good desired is better reached by free trade in
ideas [rather than by allowing] persecution for the expression of opinions.” Such
a free speech norm makes the government's interest in protecting against anti-
war opinions totally invalid, rather than a consideration to be balanced with free
speech. The free speech interest is a [second-order] reason for the government
not to act on the [first-order] reason that it disagrees with the defendants' creed.
The objection to the petitioner's creed is not a consideration that is balanced with
the consideration of free speech. Rather, according to Holmes, “no one has a
right even to consider [the petitioner's creed] in dealing with the charges before
the court.” Such a consideration is, therefore, totally excluded as irrelevant to
the case’)

NTIPIDY I, TIBNT NN MDYN WY AN .PMITI XD 9 AN NANT M
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TINT OY 210727 NYN MDA 9PN NIPOPY ¥ NNRD DY YNAD 198 10 1N
DIMDN DXIPOY NND N2 99N MY TTDN OHYI NIPOY MIAPY P20 DINYD
22N MDA YD YIDOY DY IN MYV DY NNIDN NND HWND )IWNI ITON
.D”NY DAY DyLNN DMV
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Gertz Case, p. 340 (‘There is no constitutional value in false statements Y¥n> N7 61
of fact. Neither the intentional lie nor the careless error materially advances
society's interest in “uninhibited, robust, and wide-open” debate on public
issues [...] They belong to that category of utterances which “are no essential
part of any exposition of ideas, and are of such slight social value as a step to
truth that any benefit that may be derived from them is clearly outweighed by
MNP PPV 9 NI DNIN the social interest in order and morality””)
1667-623 :(2002727DWNN) 25 DYVAVWM ,PDI9 THIADY PNDN NVOA P — NPAPIN
YaIN > DY D9 7171 DIDIIN DOPNAN DNIPY DMV D) ,JIN’) 658-657 Y
NOOWNY 91323 DY YW KXY TN — NN DRI N D D29 DIPNY VAN
PN 305 70y ,¥90 PYY Y IINIP DN IDIINN DINPIWN KON NNN
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Mill, ‘On Liberty,” p. 21 (‘If all mankind minus one, were of one opinion, N7 64
and only one person were of the contrary opinion, mankind would be no more
justified in silencing that one person, than he, if he had the power, would be
justified in silencing mankind’)

Ofseyer, ‘First X7 VYN MWV YN MITA YO NI NI DY 20 DY NIYIAY 65
Amendment Law: Taking Liberties with John Stuart Mill,” pp. 395-433

Mill, ‘On Liberty,” p. 62 (‘Even opinions lose their immunity, when the 66
circumstances in which they are expressed are such as to constitute their
expression a positive instigation to some mischievous act. An opinion that corn
dealers are starvers of the poor, or that private property is robbery, ought to
be unmolested when simply circulated through the press, but may justly incur
punishment when delivered orally to an excited mob assembled before the
house of a corn dealer, or when handed about among the same mob in the form
of a placard’)
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Mill, ‘On Liberty,” p. 22 (‘All silencing of discussion is an assumption of 69
infallibility”)
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Mary Gibson, ‘Consent and SWn5 X7 MMMOLIND WD DY NN NDANY 70
Autonomy,” in Mary Gibson (ed.), To Breathe Freely: Risk, Consent, and Air
(Totowa, NJ: Rowman and Allanheld, 1985), p. 141 (‘Autonomy understood
as self-determination or being in control of one's life”); Ronald Dworkin, Life's
Dominion: An Argument about Abortion, Euthanasia, and Individual Freedom
(New York: Knopf, 1993), p. 222 (Autonomy as making the important decisions

that ‘define’ one's life)
Dworkin, Life's Dominion, p. 224 (‘The value of autonomy, on this Y¥n> W 71
view, derives from the capacity it protects: the capacity to express one’s own
character [...] in the life one leads and, thus, making “self-creation possible””)
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Jules L. Coleman, ‘The Foundations of Constitutional Economics,’ in Markets, 72
Morals and the Law (Cambridge: Cambridge University Press, 1988), pp.
133-150, 135-136

Rawls, A4 Theory of Justice, pp. 92-93, 554; Samuel S¥nd X7 NOXI MDANY 73
Scheffler, The Rejection of Consequentialism: A Philosophical Investigation of
the Considerations Underlying Rival Moral Conceptions (Oxford: Clarendon
Press, 1982), pp. 26-32; Brink, Moral Realism and the Foundations of Ethics,
pp. 232-233
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Jack M. Balkin, ‘Digital Speech and Democratic Culture: A Theory of W9
Freedom of Expression for the Information Society,” New York University Law
Review 79 (2004): 1-58, pp. 3-4 (‘The purpose of freedom of speech [...] is to
promote a democratic culture [...] a democratic culture is a culture in which
individuals have a fair opportunity to participate in the forms of meaning making
that constitute them as individuals [...] Freedom of speech allows ordinary
people to participate freely in the spread of ideas and in the creation of meanings
that, in turn, help constitute them as persons. A democratic culture is democratic
in the sense that everyone — not just political, economic, or cultural elites — has
a fair chance to participate in the production of culture, and in the development
of the ideas and meanings that constitute them and the communities and sub-
communities to which they belong’), p. 6 (‘Freedom of speech is valuable
because it protects important aspects of our ability to participate in the system
of culture creation. Participation in culture is important because we are made
of culture; the right to participate in culture is valuable because it lets us have a
say in the forces that shape the world we live in and make us who we are [...]
The digital age provides a technological infrastructure that greatly expands the
possibilities for individual participation in the growth and spread of culture and,
thus, greatly expands the possibilities for the realization of a truly democratic

culture’)
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Balkin, ‘Digital Speech and N7 .N20 Y02 PTIV 9031 12102 DOLIPINT DY
Democratic Culture: A Theory of Freedom of Expression for the Information
Society,” p. 34 (‘The populist nature of freedom of speech, its creativity, its
interactivity, its importance for community and self-formation, all suggest that
a theory of freedom of speech centered around government and democratic
deliberation about public issues is far too limited. The free speech principle
has always been about something larger than democracy in the narrow sense
of voting and elections, something larger even than democracy in the sense
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of public deliberation about issues of public concern. If free speech is about
democracy, it is about democracy in the widest possible sense, not merely at the
level of governance, or at the level of deliberation, but at the level of culture.
The Internet teaches us what the free speech principle is about, and always has
been about, the promotion and development of a democratic culture’)
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‘Digital Speech and Democratic Culture: A Theory of Freedom of Expression
for the Information Society,” pp. 37-45
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Kommers, The Constitutional Jurisprudence of the Federal Republic of W1 79
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Kommers, The Constitutional Jurisprudence of the Federal Republic of
Germany, p. 390 (Tucholsky I Case [1994]); Dorsen, Rosenfeld, Sajo, and
Baer, Comparative Constitutionalism, pp. 801-802 (South Africa: Curtis v. The
Minister of Safety and Security [1996]), p. 810 (European Court of Human
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Thomas Scanlon, ‘A Theory of Freedom of Expression,” Philosophy & W7 83
Public Affairs 1:2 (1972): 204-226, pp. 213-215; Ronald Dworkin, ‘Even
Bigots and Holocaust Deniers Must Have Their Say,” Guardian, February
14, 2006 (‘Freedom of speech is not just a special and distinctive emblem of
Western culture that might be generously abridged or qualified as a measure of
respect for other cultures that reject it, the way a crescent or menorah might be
added to a Christian religious display. Free speech is a condition of legitimate
government. Laws and policies are not legitimate unless they have been adopted
through a democratic process, and a process is not democratic if government
has prevented anyone from expressing his convictions about what those laws
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What democracy exalts is not simply public choice, but rather
public choice made with full information and under suitable
conditions of reflection. From democracy’s perspective,
we should not complain, but rather applaud the fact that
outcome was affected (and presumably improved) by full
and open debate.”
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N9YTY NOOWIN XY Y9I 217 NYIDN 11PAOY NN NV DY IINNIPN
VY IMNRD DNINN DN DINANAD DN QN DDIN . MINND MNDNN 19 DY
DDIAN PVLIPIIT DY DN 19N DY IDVLIMIVDIND TIWNIY NI
,DPI0VN MADN DY MNIONM MNP DY MON> 1IN DY P ND
DYTPY 1IN N2IVN NNMDNN DY NOLONINT IMIINN NTMA DY D) KON
P ND ON DMNND DMIND DTN NPNDS MOINN DY IMDN
SV MNIMN NNXYA 0) NON ,MINN MMON DY MNIDNN NN3ya
NYON DY TNNNRI INY NIADNND NNYION NN D) 129 .21 DYION
221970 NYION OV MR MXYN WY LiPVIPINT MDD MDVINIVDIND
NYOI PIND )3 NN DMIRT MOINND PON N DYDY DI
YN DX N .iDPVLIPIAT DY IONMON 1971 MDD PDVINIVDIN
DMON ITON DI 29 DY NHYTY 237 NYIIN YD NYNDINND MLINNIN MIN
1N NOOWIN N 217 NYIIN M9 DY NIIWIN 237 NYIIND MOTY W
0N

197 M2 HOLVINTIVDIRD NYLN DY MNDDN YNY NNDNA 71D
NPNDY MOLIND DY JMIONR DITPD SYSNNI PVIPIT DY YINNAN
NV YNNI 1991 ,N0OVIN 117 NYIDNA NOMIND DOV NN YIND v
.D»NDNY DONRYNI

TN 2T DMNIRD NDONN DY NANT NNIDN WY YT 2IWN
NV VNN P IWPY YINI OXNNDY ,POIPT DV YONNN 19N DY
129y DN NONWYN X320 NPIYNN ¥ DINN .7PVIPINT DY Mt VN Pad
MY INP2 290 NDP0N NN NINY NOTY TI2 A8NNM DVIPINT DY
N7 217 NYIINY I DY DIPOIN PRY NNYT TN NNN DIND NN
— DLYN DY PLOY PO — MINN MNJN NYNN N IV TIY Noya
)2 9V AT OMNMDST NN TNPHNI MDD MYIDND PN NN
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YN DINNI MLINNN MIN HY 1290 MWNN NN O) NI 2IWN
.02 5¥ DN DY NNV JNYAYN NIND

M2aApNNN MYIINN MINRD NV YN DY IMIND 1272 NYVD
INNDNIAY NP MPNAT WD ,PVIPINT DY Y9NNAN 191 NNDNI
YOIN NPNAN DXTIND DINIANND NI W ,237 NYIDN DY HHIN NDINND
7210 0NN VX DIMAND IVYAN WIND PADN NINY NN 9P
IOWND MY YAIN P WP 12T DINYLN DI YMYNN YN LD
MDD )HIVYAN YAINA DNDY NNNN 9PN NIPNIN SYOIPINT IN NN
DOVIN DV DPN 1HIND DOYIND DIV DN DNYV DY MTPRNNN
.PNY2N NNONA VTN

DNDN2AY MPNIA2 DOV MANNYND TIY WY NV TPYUNI
JNRD NDND POLIMIVDIND INMIN SV NOOVIN 2 NYIDND
INMIN DY NHYXD WAIN MDD D501 NYVN DY MNXDDN INY D
DINYIIA DMLY DY MINVPN NNONI — THPHNI TN, NNIND NDND
,OOT DN DN DM YN ST DPYY PRY DNV — DONDN
D»IVY22 POV NIND NDNY TOIND HYNN MNIPD DNY YWY DMV
(NPNNN AN TN XNOA NTHY NYIANN >TANY) DOPHNN ONIMY
11 /599 19K D) TN MIXIN ORY MOPYN DIAX»NN DMWY

29 NYIDIN P WPN DY DDIANN ODVLIMIVOYRD PWVD NNV
120NN P> Y9N N1NAN GDI IWN PIAND ¥ DIV PIY NIIWIN
DV DV NINNI PI XD TN T PV JOOVINY BMMVIIL PV
D) NON — DY NPVLIVYN MO NOVLIN MYINID IV — IOND
DY NYIVIN NYIIN NN NIVHN ON .1T NDN DMV DY NT1PYa
YTFD MIND 1Y YNDN NOYW NI T NI0VN MYND QYNNI — DN
MAPYNIY NTHD ¥ IN — MOPYN PN PXNNPOI J9INT MINAN MNVO13
PHA NI NPAD PIN DN TY DYND DYP MR 11D 102> MY
77 MNP DXNYOY NI DIIN INII 11922 710 NND NINIY MApWni
D»IVY22 NN .AMNI TN VAP XD NINKY DMVYT TIPYY DN
121NOY DITON MYSNNI DYND 02377 NNI2 MYWND NN NOND
NDYNY DITON IN NYND DMVIAD NI PRYND DI NNYPN 9D

MNYYIN YN MITI SVIPINTN PYON DY NNNIRN NONN DY 7DOPHON INND 111
YOIPINTI DTV, TANNTPYT NYN ,0N2 NIMIN NOIY 0MIVIIAN ND N1PNIAN
N22API NI INDY NXY NYVIAND TYN NV YN ONY) 399 DY 1I1VIAN WAIN DY
[D29nnwNn DY O MNND 0NN DX MAPYN 1Y 12I02] MND) NPVIN MLINN
MANNVN .M NOWN SaNNYN HY MIXIN DININ DY DY TOWN 12THY IWIN
LVPIINSIN MND KD DN, TPHNN MNXIAY IDIN 1210 MINNI
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12 59025 MTmIYN NNYaNN YV JPMTRY NN NY8NN NDIY

237 DY P IOVLINIVOIND IWPN DY DOIANN NYON ,NDIAN
DV DY TITYY NINNA PI XD TINND NYY DML P NIVIN
N9ND — DONDN 'DOYINY DMV DY NYAINT D) NIN 'D1PVINY
W MPON DMK DINYN ,TOND RON NIV NYIIND DNNN DIRY
— DNAWI D) MN»PN — MYIPN NPLAYHY MOANA NV T NI
DN DY DYNODN NI ,0>INIAN NYIIN DX NNYD DIIDYN DMV DY
Hmy9pnad yana nxon 120 N TNV INNRY nysn Sy 2 mpnad v
13 AN0n M2 1Nn3a 9NN MPNI NOINYN SN

N'VIIO NISNNWA W 'NNXVA 1V (3)
JOWN PVIPIIT IOWN DY DN 191 DY 1DV 12T NINK NTHY 29D
199 WY 9N MYN DY XN 2D NYIDM NP MPNI 510N
T2 I9NNY DOWIRY TID TIY ¥ 1D .H202919 MANnNYNY NNSY
D»VNINT DMITONN XY PON PV AN NI SVIPINTH
— 2N 229 DN 217 DY MIPNIT MANNYN 01N DY DIWIVN
DO NN DTHY NANDI) PV MINNYN DY — »TY52 KD I DN

27T MPNIN PN PNY) 19597VMYNN (NDMYN 1T MPNIAN PIN NI 112
PO) 1973775WN  DNYN P PN H16 116 NX15 15 DDYD ([NDyD
OYP’OY N2DNY /NDINYIYY YINI NDIID DXTHYIN MDY NI DY MINXIN
(ND)Y MIPNIAN NI NAPNL VI — "NINN DY MNIPYIM NVIRD WP

DANY MPNA PIN :PNY) 1954-THYNN ,DONDY DN MPNI PN NI 113
P2 NAN P — P NNXNI IMNY DY DPNX DY MON) (3)(N)10 PYD (D»NDN
TV PIANTN YIDM IN PN IMIAN ON ,INRD IN INMAY — INN P DI P2 >IN
100N TOYIN TY2 IN NDMIDN DITHVIN NDOPWI

STV NN TNV DY DY NON) (RX)10 PYD 017NN DAND MPNI PN NI 114
IN DD WIANNON YNNI IN WIANNY YT TNV NHIAP N TMVY DIAPY NNIDN
,199272mwn SANN PIN ;('DNIDN THYIN TYI N NNNDN DXTHNN NIV Tya
NNVIAN TN YIANNY YIS MDT DY DY WIVND 1PDN DY MOOIN) (3)(X)28 PYD
IMA DY WAWND YT TMY NYS N JNN DY MOIN) (8)(X)28 PYDY ('NNIN NIV
1928790 YININY IN WIANNID

DPIDD INON MPNI NONYN KND KDY 8 PYD (NONYN 57T MIPNIAN PN 115
NND KD ;D090 INOWN DOV MIXN ,1IIT LN ,DOINX MY MY N2
NOD XY DMVIY DXNI2 MDDNY VIN NNNH PN ANYP MPNI NLNYD
LMIRPYN IN DDIND DYINA NNV
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TIV DY NYIASN NON 21 NYIDN MO YOVINMIVOINRD NPV NN
(.21 NYI191 M Nprv

OV AMYyLY DONYY NIWIPN DOV MANNVND TIY WY NTHYN
D»YYNIN DMNIIN DN DTV NN WD DIVIRY NNV VD IN
D) DNYY NWIPN n Ny HEo»nNn 0YNa MaNYn mMysnNa
MOINNT NDYNY NN DYA TIY HY2 XN DTNIY VIND DY Myvd
VINP DY NDXN0 VI NNNMND TIT DY MOIPXI NPNIAY IPPyD
D) oM orman oMy Yy NN NIYHNI NN KIN DINRIY
DOVIN DY DOMWNI DN MYIND MYIIN HHIAP HVIN9N NN
09N 7IRD DTHYN DR 0 TR yowy 1T v 711
NN 09X (deliberative democracy) ' Mmannwin MOIPINT SV
oY YN DINNND SV DMONNYND ONNSY TIY ¥ 1OV MNDDN
VIAP J9INT NON MPNIA2 PI RD HVIPINT NNDNI MLINNN YIIN
YWY MNMN JPOR PMANNYH MOLIPINT DY MINK MIXDN) .TYHNIM
noOYa NN VLI MANNYNY NOX TPV MANNVND MNNNY TIY
MV MYIDNN NYAP SWNY ,DXINN DYDY N9V NMIND Dwa Ty
(.NPTHN IMYI DV 1TIPAN DY INPI DN MPIAN N 1NN

DY TONN 21X’V DOVIN DY DMONNVAY SNNIY TIY YWY NMna
VIV TIY ¥ DX NONYN NINYNND 0N DY DWaYNi 0»ONINN
mooNNN 1IN, MANNYIN PN MON XD MANNYNN DNYD
LTINS IN INY MNDI MVLONT IVAPIPY MIANDN IN W TIT2 VAPV
7292 NOOWIN MONNYND W20 TIY ¥ XNHY IN

PN, MANNVYNN DYDY SNNXY TIY YWY 1T70Y0 DN DINNHNND ON
7T 0N DMLY TN YN SVLIPRTI PONN P NV YN Pa
mMYyT Nyan nvoo w77 .0PNDY DXV MIANYN DY 12N
MININDD OGN IN DPNDNN 0MND DOYIND DRV DNPYI NN
NTOYN DN DISNNND OX .1INIDN MIVD DITPY PTN DIWIN 110D DY
17IND DNYISN NI — T252 NOIVIN MANNYND INNDIY TIY vv

DOV 0D 1) QDY :TPNPH DIIN) DIIRNIPY HNTHN :NPPHAN JODIN NI 116
Plato, Republic (Ware, Hertfordshire: 21w .1097b (1985 ,Jpw NXXIN : 1IN OM
Wordsworth, 1997)

29W NN :03M) (1785) MHPNN HY NPD2a0NY 1D HNIN VINP HNNNY NI 117
.111-99 my (TN [, 133N NVIDIDNIND — DINNND DYV

£33 HY AORY (TNY) TIT GOV /D)2 NY — DTN TIY ,23I) NYON NI 118
YINIWOA NN DOIVID) NNIHND NIANA DY DI TIPS DIND A
.75-74 my ,80-71 :(2006 ,1°92y1 NVIDINNT — DNNRNDI ﬂ’D'lPﬁD‘Tb



D'A"0I NIPTXN "V AN WoIn

P MV YN P2 INY T PITH WP DO — LVINP DY v HY
MAnNNYn ,MIND )oY TONN MVIPINT DY DININRD DN
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17 DINNA AN NV YN ,TPYYN NPNIN ,WIT

YVIPINT TOWN P2 NVIT YWNN P WP NPNINY TIY 25 DIWD v
DNTIPN DNYOVIN INY DPVIND MANNYND MIAV TIY YWY NN
PVIPNT DY HODNNBN 191 PP NVXT YN PA WP 2T YNIPOY
MOt DINN DYV DY DWW PIIPN T NYV 1D DN INY NXIN
P2 TPYIN TINNI P2 WP PYVN DY — YNNI NN NV WIN
NYIOMN NP2 MPNAD MDYN YWY NDAND YIND DI MY vaIN
NYON DYY D237 DOWIN DV DIWINT DNINI DNYIN DY TIvn Dva 11
YHVINTVDIND PNYOD YIN DI NNIND NN NV YN P WNHIPD
TNYOINI NI MOLONN NP MNPDN NIX Y MV YN POV
IMNDNN

T WY NTRYN DN D17 DY IDVINIVDINGI NDOUNRN MIND
MONNYN P IN TPV MONNYN I) MVING MINNVYND INNINY
DINYV DY VN PNVIY MNP TPINRND NI NN R NTHY (NDOVIN
N2 PANON 20 NIV JPOTI DNONN 3NN ANNRD DTHYN M3
7170310 29N VI IV YW HOHYI JNIND T NYND MIXP MWD
WMNY YA DTN 9D HY MIYAND I0IDI ,TPYIN MDINVLIN PA WpPD
NP POMOLIR P N myInn mawnn MmvSNnn DX
MIVOND MDD [ (self-determination) 12XOPLIP TNXY NITHN N
MN) .TPNIAND NNOND DOWIND DIXYNI VIONNY DVINR NP DV
TN PN NPYMDN MOONND 'NPYIN’ MOVONN Pa 1INANNY NN
TOYIN TPOINMVIND TIY YWY DNIN ON O) (.ITN DY PRNY N NON
DYDTANN NN NP PHMLIND O) T VWY oD PP0NY PN
oY MLONN DY YOINIY NI ¥ VI .DINYINN MY P DXIDNIN
TIND NINY 210 NI DOYOND DN MPY> DOYIND DY DIVIN
™MNIANND NNDND DOWIND DIRYNI DVIN DY MOLINN DY Y9ININ
MY PA DTINNN NIINA DOYIAN VDN DNYLIN PON .DXTNN DYV HYI
DYNYP DPNTAIY DIOND DY DDIAN INX PON 1IN, MLONNN IND
NYTN DY MOYNY NYPY TY DXNYOY 1D DN YIN D»NIIN DN DINDNY
2190 W 99D TIT2 ,TPYURI N2 DIDOPNN DPN DNV OVIPIIT I0YN
79 DMYWNND DNYND DWINN (1D NDN) DINWIND HANN PRY DIVIND

3 pyo D90 XY 119
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S TI03 DN NYIINN DY DOV NYAWNN MNP0V DRV 1YW NTNa
DXANNYNT 11N MIPNIA GNNYND DNV DIVINDID PON PI 199
DINYIIA YOINDT YT MYND 7222 NOINND NN DXTH»HD MPNIAI
AW DPINTID MIINT IV IMIID TNV IYIOND DTN
S5y MYAPIN NPIIINN MOLINNN TN PVIPINT DY DLV N
YT DY MPY RO NN OINAI T DY) NPNDINT MIVNN ONYD O
MYSNNI MNAD NVONN NOAPNN DNAY DY YORWN) .ONNND DD
772 OOIX 1IN DN GNNYNY D01 DNNRD DI 1AV 1)) NYION
;DTN MIPTHI NDMIN AYIINN TIT DN DI DN DY IONWNY
D) .8 NI NI AW SOVIPITI TOWNT ION MPTN OV PPTN) Hwa
VININ JPINT ,MINKX MPTND NYON? DIXIA) 21 IINWN NV MPTNI
VITODYT.MPTH IMNI MDAPNNT NPNDIN MOLONNN 9902 NI DNYY
NN DTN G ,DMINT DY ORYN DX NIINYD 222D M O»P
WNI2 N291Y DXTHIY MIXN 1IN DIAN (.DPI DN DWHNYA NaVY
VY NNNNN NYYNY TN ,DINMND 91900 NN DNX»N O DTN
712X YN OPNY NPNDY MIVND OXYIIDY 910 71 — NI NTNA
DYINYAN NXMY NN 1 ;MIAPNNT MOVLONNN DY 27 IYOVD M v
DYIN2) DN PAOY YXNIY 1IN IOV 00N 1PN NN 1IN T DY
25 DY2A»NNN YNNI DXDDIIN DINYNN PN DY) TN DINY 110 NIN
1 ;0% NPNAN NNON INP Y DNWNN DRV TRHNNND 1M1
IN DNYOIN DXDIVIND AN HPYN DINYD DOPNIYN NN MINIY 1N
N2 HY NPLOYN MYV LYNI PN Y93 TITaY Noan 1 2%0» N
PN YSNN IMOD MNP DXNYOY DNOY YSND TN DWwad NN
YaVnm NN PN NINT O9IN) NIPIN YOV PNDN NANNY 120N
TN ,TPYIOY (M INT) DY MOLINN DY HNP NYT »IPO DY NIANN
SPWN 19915 DINN Y NPNN? NPVIPINTI ,MNTIPN MNIPIN PNV
V) I XM DY MYJIN 2D ¥ NWYND TN DTN DI DV IpD v
MINNNND MXIAPY DI NWNN DIWIRD TN 27 MI ¥ 1IN NN~ NN
N (interest groups) 11°IIN DY NTNYN DIYTPD DANYN MTY»NN
VIVN MXIAPHN TIND) MINK MXIAP DY MNII MNNIN MNP
,MPNIAL 7202 DOWVINDND PON DY MANNYNN Sv1a 30 — (MTNIN
DYIMINN DXWIN NYINA DXARWYND WPYNY SND MAXTY NPNIYND 172y

oY MYr) :D»DD1 DN PADY NPTNN DY NI ANTH PIT DY NI 120
,P10955 INST (D0DTY) WY PIAT ONDX PN DY NN DM
.147-140 ,194-131 /0y 9892 NN HPNIAN
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DOVIN DY OMI NN DIXYNID IDIDI JIN»I DIMPY 1PN DXNYD MmN
M"Y 1N DNYY TN 2 on NuYM NYaWn YOYa DAINNY DIWN

XM JPNWA YL D)

NNWYN 'NWI YU DTIPON IV NIP'O 'YXNND "1V WoIN .a

NN
L IVN OYNNN YHRYND XINY T2 NN T0VND DIIND MY N2 waIn
MNDX OINAY DY OIPAN DY NNPPAY MPa DY ,IN»I DIWNN I0IN
MV YIIN DINT TOWNY MIPN ORIN DN NAND 7P NP P TIV
NNYL NNOYNDY YNTW YN NAONND TITN RINY 290 DNNYIND WITT
YOIN .NPTHN MNYIT MITIWN ONY) DY OTIPOND ¥INI NPDLNIN
MPY92 0NN NPTHN NMYIT MIYN IRV DY DTIPONY ¥ana Nv1a
INWI) YININD NYYN DIN NIN DT NDN MDA WIN ,WKID .00V »vAa
NV YAIN ,TIYTI .DMINT XD MW NI NN NPNDY MIVN
NOW 1DYOY MAIYN INW) DY DTPAND 172YNY ©Y0AN XIN T NN
123 5989

IM2YN MO (Hume) OV 1317 NIV NHINWN NN Y0 1T MIa
PVIPINT DY INPPY MNMYN YN DY

[A]rbitrary power would steal in upon us, were we not
careful to prevent its progress, and were there not an easy

MYNNNI 217 NYION DY D9O0 MO M PYLY DDA W NTIPI MNND 121
TIY — AVPWA 1297077 ,7TP (TID) TTIDIINY MIAXDT 1Y INT PVIVY NNP’A
(1998-NMwWNN) T HWNM VAVN /DOWTNN TIDXT OPIN 299 MVIPYN NNPXAN Yy
500 "0y ,520-489

JIPNIAND MM PR JPOYN LAWNT TP, JMNT IND HRIWD ¥aNa YNy NI 122
,129-69 1y HNAWSA NN NPNIAN NP9 HI1NAT (DOINY) MW PII
DILPNMIIAP NMND Y29 MPNYI Wiy mwys Mmainy msiapn pa) 105
PYVIND 7MY DXDIDN DN DOV NNXMN

Roth v. United States, ;112-108 "0y D720 DIV 1) V22N vIN 20w NI 123
354 U.S. 476 (1957) (hereinafter: Roth Case), p. 488 (Justice Brennan: ‘The
fundamental freedoms of speech and press have contributed greatly to the
development and well-being of our free society and are indispensable to its
continued growth. Ceaseless vigilance is the watchword to prevent their erosion
by Congress or by the States’)
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method of conveying the alarm from one end of the kingdom
to the other. The spirit of the people must frequently be
rouzed, in order to curb the ambition of the court; and the
dread of rouzing this spirit must be employed to prevent that
ambition. Nothing so effectual to this purpose as the liberty
of the press, by which all the learning, wit, and genius of
the nation may be employed on the side of freedom, and
every one be animated to its defence. As long, therefore, as
the republican part of our government can maintain itself
against the monarchical, it will naturally be careful to keep
the press open, as of importance to its own preservation.'**

MY DY NP9 MWYN I2T2 MYV DY TNPHI NIV IDNT
Y DYANNY MPINNT YLD N NIV WAIN MYNNNI 1 THN
N2 HOINNP NDNH NI — NNV DI DPP YNNI MNP NONN
0NN DY ININ DPN — JAT THIND D27 DIVIN DY 2¥72 NNNO DIND
oY ,NNTNN DMWY DY POy NPNIIN MYION DY NXOX VN N3
DNMP AV MPTNIY NN MYon E.oanwnn Sv npvnn 19N
SY97 0101 97 YN NV YAIN VI PVIPINT TOWN DY DNIND
NN 7P NPIYIZY NOND NPYI DY TTHINNND XND NPTHN MY DY

AT TIIND ONNOP YT 1N DXANN NINM XD I ,1% XNID MIYinD

[A] free press and an active political opposition constitute the
best early-warning system a country threatened by famines
can have.'?

David Hume, ‘Of the Liberty of the Press’ (1741), in Political Essays (Knud 124
Haakonssen, ed., Cambridge: Cambridge University Press, 1994), pp. 1-3, 3

Amartya Sen, Poverty and Famine: An Essay on Entitlements and Y 125
Deprivation (Oxford: Oxford University Press, 1981), p. 43 (‘“While famines
involve fairly widespread acute starvation, there is no reason to think that it
will affect all groups in the famine-affected nation. Indeed, it is by no means
clear that there has ever occurred a famine in which all groups in a country
have suffered from starvation, since different groups typically do have very
different commanding powers over food, and an overall shortage brings out the
contrasting powers in stark clarity”)

Amartya Sen, Development as Freedom (New York: Knopf, 1999), pp. 16, W87 126
180-184, 181
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(¥ moo1a
DONYV MADY MHODIN MYV DV THINXP NVYNNI KID 1T NYVO
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WP I272 DPY DYV NYYND 0N ,MOIPINTD IN NN WOWND
S5v TYPY) NINN TN PYvR P mewr NN Pav nva wan pa
NMYIA ), NPNDNN MIYVNN IRV DY DTIPANI DPOIN DMV
DOVIN DY DN DY NI DYV DNY YWY DXINN D90 ) NPTIN
DYXIAN NN MYSNNI DNV HY TITYI DI TN M PYL .02
.DNTIY DIPNI DDA DXWYN DY DWINDT NPNDN MIVN ONYID

NIMIAYY NIVIND YU PN MITYNNSI 1V YoIN . T

PN DY ONTIING NDXON YY DDIANN MVXT YN MDD INN WV
MLONT N9 HY MNAY IN — MOLOINN DY MPINN N APTSNN POV
mLoYNIY T2 DY ,NPYNI MNIY ,NDDIAN — DNNID TN DIVIN DY
NOND POy — DOVID NINTIN NN INNDNIAY TONA VAP YN
NN WIAND — PI9N DY DTN NVONNNN DXYOYIN NP DMWY
5w TAN V7 NN 72 2 .NYNNN Y1) Sy wawny 101 DnTny
TPOINVIN P NV YN P2 WP DY NPT DHONI NORD PNYON

TNV YW NP YHIN OB DX NN NI PO eN

DNPVLINSNPNINN NPT P DXONT DY PP MY INT ININKD ITIPID yna 127
NHYNHAN ,NPHA5 MM (DINY) MY PIAT NPYIYI IINIIN IR P
P9 YN MVIIN YNNI 1NIIY 592 39 1Y ,67-25 Y INIWA NN
(1DPNDN MOV DMPDXDIN DPP XINIY INND

1 pyp D90 Ny 128

Emerson, The NI >0IPMT PN DY NPOOVLNON P NV WHN P NYWPY 129
53y M00IAN WY NP ;System of Freedom of Expression, p. 44
TAPH TOYHD PAIYND WY NIPIOPITI M DM 9PN PPN MY MIyvd
Alon Harel, ‘Free Speech Revisionism: Doctrinal N7 ,0»D219 0»v7a0
and Philosophical Challenges’ (Review Essay on Sunstein, Democracy and
The Problem of Free Speech), Boston University Law Review 74 (1994): pp.
687-714, p. 696
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mMooNN NYIAPD NIINA INH PN T PYLY TI0 10 DD v
mMapya 1Yo pVIPINT VYN DY HONNAN 19D DNXNNA NPNDN
AYMONH IT WL .DXANNYNI 2 NTHY 295 MYINNN NPHYI MPNI
Y791 HYNY NON — NPHYI MPNA DY NVIY YINND IPNY TOWN DY D)
NNIYN NN INRD DPWY) 1T NIYION DX — DIVIN DY IN DIDN DTN DY
22191 VYN TNPNA YN MINRD PYOT NINT DY .NHTRY DY PHND 2D
T3 PIANND P2 IWPN 1OV, DYIDMN NP MPN DY VNN DX
N0 ’Y I OR) TNYNI PITH INDN T P

NI1NHD MM MDY INNRD TPDOVNIVN MYV P2 PNIANY W
YLD PAY OYAIN NN T INND P NYNDY MLOND NOaP
N 29 DPNDX MOLINT DY WO DIWIRY MDD AW MIPINND
YL 11 199N MYV YNV .NNINXI NN TON NNDNA VAP )1 ONX
TP P, TANDND MYY YDONININ NYOLI DY MNP 7D DX) MTIN
A7IMIND ININD NI NPPANX MM DY

NPNDY MLONN NYAP NI1NN M AW NPDVNINT MYV
WITH AORYD DN INHYNID) UNRID 190 OWIN Y NN T INND P9
noaAP SV DMTNI0 MOLINT NYIAP DY NN INTIND MDYN W
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We begin with the common ground. Under the First
Amendment there is no such thing as a false idea. However
pernicious an opinion may seem, we depend for its
correction not on the conscience of judges and juries, but on
the competition of other ideas. But there is no constitutional
value in false statements of fact. Neither the intentional lie
nor the careless error materially advances society’s interest
in ‘uninhibited, robust, and wide-open’ debate on public
issues [...] They belong to that category of utterances which
‘are no essential part of any exposition of ideas, and are of
such slight social value as a step to truth that any benefit
that may be derived from them is clearly outweighed by the

social interest in order and morality’.**

(opinion) "Ny (idea) 1YYV DIWVIND MYNYN DX PN NN I PV
Y AON DOYIN DY DMYNDWYN DX WHN XOND NYPY ,1PNTIY MIYO X
2IPOWD YIND DY TION MNIND YINN 922 G NI N NV )0 DY

Gertz Case, pp. 339-342 142
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20023 DTN
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13509010 PPN Yw 105 25M
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