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רווחה אישית  Æ±

individual well-being



∏≤

חופש הביטוי∫ הצדקות וסייגים

 

 Shelly Kagan, The Limits of Morality (Oxford: Clarendon Press,
 1989), p. 7; Kagan, Normative Ethics, p. 30; John Stuart Mill, Utilitarianism
 (1861) (2nd ed., George Sher, ed., Indianapolis and Cambridge: Hackett, 2001),
 p. 3 (‘Nor is there any school of thought which refuses to admit that the influence
 of actions on happiness is a most material and even predominant consideration
 in many of the details of morals, however unwilling to acknowledge it as the

fundamental principle of morality’)
Griffin, Well-Being

 Thomas Nagel, The View from Nowhere (New York: Oxford University
 Press, 1986), pp. 167-173 (There are general agent-neutral reasons for action
 generated by some aspects of individual well-being, such as the reason to
 relieve pain, but other aspects of well-being, such as the promotion of personal
 projects, generate only agent-relative reasons); Ronald Dworkin, ‘Reverse
 Discrimination,’ in Taking Rights Seriously (Cambridge: Harvard University
 Press, 1977), pp. 223-239, 233-238; Ronald Dworkin, ‘Do We Have a Right to
 Pornography?’ in A Matter of Principle (Cambridge: Harvard University Press,
 1985), pp. 335-372, 359-372 (Excluding ‘external’ preferences of one person
 regarding the goods and freedoms of another); Bernard Williams, Ethics and the
 Limits of Philosophy (Cambridge: Harvard University Press, 1985), pp. 86-87

(excluding racial preferences)
 T. M. Scanlon, What We Owe

to Each Other (Cambridge: Harvard University Press, 1998), ch. 3
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שקלול ההשפעות החיוביות והשליליות של ביטויים על רווחה   Æב
אישית
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ההשפעה החיובית של ביטויים על רווחה אישית כמסגרת   Æג
כללית לטיעונים בזכות חופש ביטוי

 John Rawls, A Theory of Justice
 (Cambridge: Harvard University Press, 1971), pp. 22-27; Robert Nozick,

Anarchy, State, and Utopia (New York: Basic Books, 1974), pp. 32-33
 Re'em Segev,

‘Hierarchical Consequentialism’ (unpublished manuscript)
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 Raz, ‘Free Expression and Personal Identification,’ pp.
146-147

 Schauer, Free Speech: A Philosophical Enquiry, p. 53; Thomas I. Emerson,
The System of Freedom of Expression (New York: Random House, 1970), p. 22
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public goods

≥Æ ידיעת האמת

 Raz, ‘Free Expression and Personal Identification,’ p. 152 (‘Members
 of the public in general […] have an interest in the prosperity of democracy, since
 we assume that democracy is a better form of government than its alternatives,
 and, therefore, more likely to ensure that people get what they deserve and are

entitled to, and what would be good for them to have’)

 Raz, ‘Free Expression and Personal Identification,’ pp. 152-153 (‘This
 good, i.e., living in a democratic country, that most people have a personal
 interest in having is clearly a public good. Its existence is, in part, the existence
 of the right to free public expression. Hence, that right is a public good, and a

good not merely to its holders, but to the public at large’)
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 Jeremy J. Ofseyer, ‘First Amendment Law: Taking Liberties with John
 Stuart Mill,’ Annual Survey of American Law (1999): 395-433, pp. 397-398
 (‘“On Liberty” is best read as to advocate subjecting speech to the harm

principle, without any blanket immunity for offense or falsity’)
 John Milton, ‘Areopagitica: A Speech for the Liberty of Unlicensed Printing
 to the Parliament of England’ (1644) in Complete Prose Works of John Milton,
 Vol. II: 1643-1648 (New Haven: Yale University Press and London: Oxford

 University Press, 1959) (also available at
www.dartmouth.edu/~milton/reading_room/areopagitica/text.shtml), pp. 486-570  
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אÆ המשמעות של אמת

©±® נכונות וסבירות ©או מתחם של סבירות®
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 Richard A. Posner, Economic Analysis of Law (6th ed., New York: Aspen,
 2003), p. 693

 Dorsen, Rosenfeld, Sajó, and Baer, Comparative Constitutionalism,
p. 797
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 Posner, Economic Analysis of Law, p. 693
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חופש הביטוי∫ הצדקות וסייגים

בÆ תחולת מושג האמת∫ טענות עובדתיות וטענות נורמטיביות

 

 Mackie, Ethics: Inventing Right and Wrong, ch. 1; Gilbert Harman,
‘Moral Relativism Defended,’ Philosophical Review 84:1 (1975): 3-22
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Mackie, Ethics: Inventing Right and Wrong, pp. 36-42
 James Rachels, ‘The Challenge of Cultural
 Relativism,’ in The Elements of Moral Philosophy (Philadelphia: Temple

University Press, 1986), pp. 12-38
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החשיבות של ידיעת האמת  Æג

 Segev,
‘Justification, Rationality and Mistake,’ pp. 41-53

 Fredrick Schauer, ‘Reflections on the Value of Truth,’ Case Western Reserve
 Law Review 41 (1991): 669-724, pp. 707-708 (Reprinted in Raymond Wacks,

 ed., Privacy, Vol. II, Aldershot: Dartmouth, 1993), pp. 407-432

Schauer, ‘Reflections on the Value of Truth,’ p. 708
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 Ofseyer,
‘First Amendment Law: Taking Liberties with John Stuart Mill,’ p. 427

Schauer, ‘Reflections on the Value of Truth,’ pp. 709-712

 H. L. A.
 Hart, The Concept of Law (2nd ed., Oxford: Oxford University Press, 1994),
 pp. 196-197 (‘The […] inescapable division of labor and perennial need for
cooperation are also factors, which make other forms of dynamic or obligation-
 creating rules necessary in social life. These secure the recognition of promises

as a source of obligation’)
Schauer, ‘Reflections on the Value of Truth,’ p. 706
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‘a little wrong’

 Charles Fried, Right and Wrong (Cambridge: Harvard University
Press, 1978), p. 69
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דÆ הקשר בין חופש ביטוי ובין ידיעת אמת

 Immanuel Kant, ‘On the Supposed Right to Lie Because of Philanthropic
 Concerns’ (1799), in Immanuel Kant, Grounding for the Metaphysics of
 Morals; With on the Supposed Right to Lie Because of Philanthropic Concerns
 (Translated by James W. Ellington, 3rd ed., Indianapolis and Cambridge:

Hackett, 1993), pp. 63-67
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[A requirement for a license before books or pamphlets are 
printed] will be primely to the discouragement of all learning, 
and to stop the Truth, not only by disexercising and blunting 
our abilities in what we know already, but by hindering and 
cropping the discovery that might be yet further made both 
in religious and civil Wisdom.45

Well knows he who uses to consider, that our faith and 
knowledge thrives by exercise, as well as our limbs and 
complexion. Truth is compared in Scripture to a streaming 
fountain; if her waters flow not in a perpetual progression, 
they sicken into a muddy pool of conformity and tradition. 
A man may be a heretic in the truth; and if he believes 
things only because his pastor says so, or the Assembly so 

 Mill, ‘On Liberty,’ p. 21 (‘The peculiar evil of silencing the
 expression of an opinion is that it is robbing the human race; posterity as well
 as the existing generation; those who dissent from the opinion, still more than
 those who hold it. If the opinion is right, they are deprived of the opportunity of
 exchanging error for truth: if wrong, they lose, what is almost as great a benefit,
 the clearer perception and livelier impression of truth, produced by its collision

with error’)
Milton, ‘Areopagitica,’ p. 491 [3]
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determines, without knowing other reason, though his belief 
be true, yet the very truth he holds becomes his heresie.46

The marketplace theory of ideas

Emerson, The System of Freedom of Expression, pp. 6-7
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 Mill, ‘On Liberty,’ p. 33 (‘The dictum that truth always
 triumphs over persecution is one of those pleasant falsehoods, which men repeat
 after one another till they pass into commonplaces, but which all experience
 refutes. History teems with instances of truth put down by persecution. If not

suppressed forever, it may be thrown back for centuries’)

 Mill, ‘On Liberty,’ p. 34 (‘The real advantage, which truth has,
 consists in this, that when an opinion is true, it may be extinguished once, twice,
 or many times, but in the course of ages, there will generally be found persons
 to rediscover it, until some one of its reappearances falls on a time when, from
 favourable circumstances, it escapes persecution until it has made such head as

to withstand all subsequent attempts to suppress it’)



±∞¥

חופש הביטוי∫ הצדקות וסייגים

And though all the winds of doctrine were let loose to play 
upon the earth, so Truth be in the field, we do injuriously, 
by licencing and prohibiting to misdoubt her strength. Let 
her and Falsehood grapple; who ever knew Truth put to the 
wors[e], in a free and open encounter […] For who knows 
not that Truth is strong next to the Almighty; she needs 
no policies, nor stratagems, nor licencings to make her 
victorious, those are the shifts and the defences that error 
uses against her power.51

[T]he best test of truth is the power of the thought to get 
itself accepted in the competition of the market.52

Milton, ‘Areopagitica,’ p. 561-562 [34-35]
 Abrams v. United States, 250 U.S. 616 (1919) (hereinafter: Abrams Case),

p. 630
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Schauer, ‘Reflections on the Value of Truth,’ pp. 704-705

 Vincent Blasi, ‘Milton’s Areopagitica and the Modern First Amendment,’
 (1995) Yale Law School Occasional Papers, 2nd Series, No. 1:

www.law.yale.edu/documents/pdf/Milton.pdf (‘Milton’s sweeping generali-  
 zation about the strength of truth was not offered in the spirit of empirical
 demonstration, nor even that of didactic history. Milton here was simply
 affirming, once again, his faith in divine providence’; ‘those parts of Milton's
 argument in Areopagitica that rest heavily on his claims and assumptions
 regarding truth – its nature, its strength, its function, its importance – cannot

rightly be employed to make the secular case for the freedom of speech’)
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 Iddo Porat, ‘The Dual Model of Balancing: A Model for the Proper
 Scope of Balancing in Constitutional Law,’ Cardozo Law Review 27:3 (2006):
 1393-1448, pp. 1420-1423, 1421 (‘The free speech interest and the government's
 interest are not two valid interests that differ merely in their weight. Rather, the
 free speech interest is a second-order/exclusionary reason that totally excludes
 the government's interest in the case. Holmes interpreted the free speech norm
 as providing that “the ultimate good desired is better reached by free trade in
 ideas [rather than by allowing] persecution for the expression of opinions.” Such
a free speech norm makes the government's interest in protecting against anti-
 war opinions totally invalid, rather than a consideration to be balanced with free
 speech. The free speech interest is a [second-order] reason for the government
 not to act on the [first-order] reason that it disagrees with the defendants' creed.
 The objection to the petitioner's creed is not a consideration that is balanced with
 the consideration of free speech. Rather, according to Holmes, “no one has a
 right even to consider [the petitioner's creed] in dealing with the charges before
 the court.” Such a consideration is, therefore, totally excluded as irrelevant to

the case’)
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הÆ טיעון האמת בזכות חופש ביטוי וביטויים שאינם אמתיים

 Gertz Case, p. 340 (‘There is no constitutional value in false statements
 of fact. Neither the intentional lie nor the careless error materially advances
 society's interest in “uninhibited, robust, and wide-open” debate on public
 issues […] They belong to that category of utterances which “are no essential
 part of any exposition of ideas, and are of such slight social value as a step to
 truth that any benefit that may be derived from them is clearly outweighed by

the social interest in order and morality”’)
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וÆ הקשר בין חופש ביטוי ובין ידיעת אמת וחופש ביטוי מוחלט 
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חופש הביטוי∫ הצדקות וסייגים

 Mill, ‘On Liberty,’ p. 21 (‘If all mankind minus one, were of one opinion,
 and only one person were of the contrary opinion, mankind would be no more
 justified in silencing that one person, than he, if he had the power, would be

justified in silencing mankind’)
 Ofseyer, ‘First

Amendment Law: Taking Liberties with John Stuart Mill,’ pp. 395-433
 Mill, ‘On Liberty,’ p. 62 (‘Even opinions lose their immunity, when the
 circumstances in which they are expressed are such as to constitute their
 expression a positive instigation to some mischievous act. An opinion that corn
 dealers are starvers of the poor, or that private property is robbery, ought to
 be unmolested when simply circulated through the press, but may justly incur
 punishment when delivered orally to an excited mob assembled before the
 house of a corn dealer, or when handed about among the same mob in the form

of a placard’)
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 Mill, ‘On Liberty,’ p. 22 (‘All silencing of discussion is an assumption of
infallibility’)
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 Mary Gibson, ‘Consent and
 Autonomy,’ in Mary Gibson (ed.), To Breathe Freely: Risk, Consent, and Air
 (Totowa, NJ: Rowman and Allanheld, 1985), p. 141 (‘Autonomy understood
 as self-determination or being in control of one's life’); Ronald Dworkin, Life's
 Dominion: An Argument about Abortion, Euthanasia, and Individual Freedom
 (New York: Knopf, 1993), p. 222 (Autonomy as making the important decisions

that ‘define’ one's life)
 Dworkin, Life's Dominion, p. 224 (‘The value of autonomy, on this
 view, derives from the capacity it protects: the capacity to express one’s own
character […] in the life one leads and, thus, making “self-creation possible”’)
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 Jules L. Coleman, ‘The Foundations of Constitutional Economics,’ in Markets,
 Morals and the Law (Cambridge: Cambridge University Press, 1988), pp.

133-150, 135-136
 Rawls, A Theory of Justice, pp. 92-93, 554; Samuel
 Scheffler, The Rejection of Consequentialism: A Philosophical Investigation of
 the Considerations Underlying Rival Moral Conceptions (Oxford: Clarendon
 Press, 1982), pp. 26-32; Brink, Moral Realism and the Foundations of Ethics,

pp. 232-233
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 Scanlon, ‘Freedom of
Expression and Categories of Expression,’ p. 526
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אÆ חופש ביטוי והגדרה אישית
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Raz, ‘Free Expression and Personal Identification,’ pp. 153-160
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 Jack M. Balkin, ‘Digital Speech and Democratic Culture: A Theory of
 Freedom of Expression for the Information Society,’ New York University Law
 Review 79 (2004): 1-58, pp. 3-4 (‘The purpose of freedom of speech […] is to
 promote a democratic culture […] a democratic culture is a culture in which
 individuals have a fair opportunity to participate in the forms of meaning making
 that constitute them as individuals […] Freedom of speech allows ordinary
 people to participate freely in the spread of ideas and in the creation of meanings
 that, in turn, help constitute them as persons. A democratic culture is democratic
 in the sense that everyone – not just political, economic, or cultural elites – has
 a fair chance to participate in the production of culture, and in the development
of the ideas and meanings that constitute them and the communities and sub-
 communities to which they belong’), p. 6 (‘Freedom of speech is valuable
 because it protects important aspects of our ability to participate in the system
 of culture creation. Participation in culture is important because we are made
 of culture; the right to participate in culture is valuable because it lets us have a
 say in the forces that shape the world we live in and make us who we are […]
 The digital age provides a technological infrastructure that greatly expands the
 possibilities for individual participation in the growth and spread of culture and,
 thus, greatly expands the possibilities for the realization of a truly democratic

culture’)

 Balkin, ‘Digital Speech and
 Democratic Culture: A Theory of Freedom of Expression for the Information
 Society,’ p. 34 (‘The populist nature of freedom of speech, its creativity, its
 interactivity, its importance for community and self-formation, all suggest that
 a theory of freedom of speech centered around government and democratic
 deliberation about public issues is far too limited. The free speech principle
 has always been about something larger than democracy in the narrow sense
 of voting and elections, something larger even than democracy in the sense
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 of public deliberation about issues of public concern. If free speech is about
 democracy, it is about democracy in the widest possible sense, not merely at the
 level of governance, or at the level of deliberation, but at the level of culture.
 The Internet teaches us what the free speech principle is about, and always has

been about, the promotion and development of a democratic culture’)

 Balkin,
 ‘Digital Speech and Democratic Culture: A Theory of Freedom of Expression

for the Information Society,’ pp. 37-45

 Jed Rubenfeld, ‘The Freedom of Imagination: Copyright’s
Constitutionality,’ Yale Law Journal 112 (2002): 1-60, pp. 38-39

 Kommers, The Constitutional Jurisprudence of the Federal Republic of
Germany, p. 364 (Lüth Case [1958])

 Emerson, The System of Freedom of Expression, p. 6;
 Kommers, The Constitutional Jurisprudence of the Federal Republic of
 Germany, p. 390 (Tucholsky I Case [1994]); Dorsen, Rosenfeld, Sajó, and
 Baer, Comparative Constitutionalism, pp. 801-802 (South Africa: Curtis v. The
 Minister of Safety and Security [1996]), p. 810 (European Court of Human

Rights: Ceylan v. Turkey [2000])
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בÆ חופש ביטוי¨ אוטונומיה אישית והלגיטימיות של משטר פוליטי

 Thomas Scanlon, ‘A Theory of Freedom of Expression,’ Philosophy &
 Public Affairs 1:2 (1972): 204-226, pp. 213-215; Ronald Dworkin, ‘Even
 Bigots and Holocaust Deniers Must Have Their Say,’ Guardian, February
 14, 2006 (‘Freedom of speech is not just a special and distinctive emblem of
 Western culture that might be generously abridged or qualified as a measure of
 respect for other cultures that reject it, the way a crescent or menorah might be
 added to a Christian religious display. Free speech is a condition of legitimate
 government. Laws and policies are not legitimate unless they have been adopted
 through a democratic process, and a process is not democratic if government
 has prevented anyone from expressing his convictions about what those laws

and policies should be’)
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Scanlon
 Robert Amdur, ‘Scanlon on Freedom of Expression,’ Philosophy
 & Public Affairs 9:3 (1980): 287-300; Scanlon, ‘Freedom of Expression and

Categories of Expression,’ pp. 532-535
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ßדמוקרטיß — משטר ראוי Æ¥

Kelsen

 Alexander Meiklejohn, Free Speech and Its Relation to
 Self-Government (New York: Harper, 1948), pp. 103-107; Owen M. Fiss,
 Liberalism Divided: Freedom of Speech and the Many Uses of State Power
 (Boulder and Oxford: Westview, 1996), p. 13; Owen M. Fiss, The Irony of Free
 Speech (Cambridge: Harvard University Press, 1996), ch. 3; Cass R. Sunstein,
 Democracy and the Problem of Free Speech (New York: Free Press, 1993), pp.

xvi-xvii

 Kommers, The Constitutional Jurisprudence of the Federal
 Republic of Germany, pp. 364-365 (Lüth Case [1958]), 370 (Schmid-Spiegel

Case [1961]), pp. 373-374 (Blinkfüer Case [1969])
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אÆ טיעון האמת בתחום הציבורי

 Balkin, ‘Digital Speech and Democratic Culture: A Theory of Freedom of
Expression for the Information Society,’ p. 30

pure procedural justice Rawls
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Rawls, A Theory of Justice, pp. 85-87
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חופש ביטוי והפן הפורמלי של דמוקרטיה∫ השתתפות   Æב
בבחירות והכרעת רוב

deliberative democracy
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What democracy exalts is not simply public choice, but rather 
public choice made with full information and under suitable 
conditions of reflection. From democracy’s perspective, 
we should not complain, but rather applaud the fact that 
outcome was affected (and presumably improved) by full 
and open debate.

Fiss, The Irony of Free Speech, p. 23
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©±® הכרעת רוב כהתחשבות הוגנת באנשים∫ שוויון או חשיבות המספרים

 Segev, ‘Hierarchical Consequentialism’; Segev, ‘Second-Order
 Equality and Levelling Down,’ Australasian Journal of Philosophy 87

(forthcoming 2009); Segev, ‘Well-Being and Fairness’
 Segev, ‘Second-Order Equality and Levelling

Down’
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 G. E. M. Anscombe, ‘Who is Wronged?’ Oxford Review
 5 (1967): 16-17; John M. Taurek, ‘Should the Numbers Count?’ Philosophy
 & Public Affairs 6:4 (1977): 293-316; Jonathan Glover, Causing Death and
 Saving Lives (Middlesex: Penguin Books, 1977), pp. 208-209; Derek Parfit,
 ‘Innumerate Ethics,’ Philosophy & Public Affairs 7:4 (1978): 285-301; Gregory
 Kavka, ‘The Numbers Should Count,’ Philosophical Studies 36 (1979): 285-294;
 Harris, The Value of Life, pp. 21-22; Frances Myrna Kamm, ‘Equal Treatment
 and Equal Chances,’ Philosophy & Public Affairs 14:2 (1985): 177-194; Shelly
 Kagan, ‘The Additive Fallacy,’ Ethics 99:1 (1988): 5-31, pp. 23-26; John
 T. Sanders, ‘Why the Numbers Should Sometimes Count,’ Philosophy & Public
 Affairs 17:1 (1988): 3-14; Kamm, Morality, Mortality: Volume I – Death and
 Whom to Save From It, pp. 81-87, 100-119; Judith Jarvis Thomson, The Realm
 of Rights (Cambridge: Harvard University Press, 1990), pp. 181-196; Ken
 Dickey, ‘Why I May Count the Numbers,’ in John Martin Fischer and Mark
 Ravizza (eds.), Ethics: Problems & Principles (Fort Worth: Harcourt Brace
 Jovanovich College, 1992), pp. 243-250; Scanlon, What We Owe to Each Other,
 pp. 230-234; Michael Otsuka, ‘Scanlon and the Claims of the Many Versus the
 One,’ Analysis 60:3 (2000): 288-293; Rahul Kumar, ‘Contractualism on Saving
 the Many,’ Analysis 61:2 (2001): 165-170; Iwao Hirose, ‘Saving the Greater
 Number without Combining Claims,’ Analysis 61:4 (2001): 341-342; Joseph
 Raz, ‘Numbers, With and Without Contractualism,’ Ratio 16:4 (2003): 346-367;
 Derek Parfit, ‘Justifiability to Each Person,’ Ratio 16:4 (2003): 368-390; David
 Wasserman and Alan Strudler, ‘Can a Nonconsequentialist Count Lives?’
 Philosophy & Public Affairs 31:1 (2003): 71-94; Michael Otsuka, ‘Skepticism
 about Saving the Greater Number,’ Philosophy & Public Affairs 32:4 (2004):
 1-19; Iwao Hirose, ‘Aggregation and Numbers,’ Utilitas 16:1 (2004): 62-79;
 Jens Timmermann, ‘The Individualist Lottery: How People Count, But Not
 Their Number,’ Analysis 64:2 (2004): 106-112; Véronique Munoz-Dardé, ‘The
 Distribution of Numbers and the Comprehensiveness of Reasons,’ Proceedings
of the Aristotelian Society 105:2 (2005): 207-233; Re'em Segev, ‘The Signifi-

cance of Numbers’ (unpublished manuscript)
Segev, ‘Well-Being and Fairness’
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©≤® הערך העצמאי של השתתפות פוליטית
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deliberative democracy

 Plato, Republic (Ware, Hertfordshire: b
Wordsworth, 1997)
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self-determination
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חופש ביטוי כאמצעי פיקוח על תפקודם של נושאי משרות   Æג
ציבוריות

Hume

[A]rbitrary power would steal in upon us, were we not 
careful to prevent its progress, and were there not an easy 

 Roth v. United States,
 354 U.S. 476 (1957) (hereinafter: Roth Case), p. 488 (Justice Brennan: ‘The
 fundamental freedoms of speech and press have contributed greatly to the
 development and well-being of our free society and are indispensable to its
 continued growth. Ceaseless vigilance is the watchword to prevent their erosion

by Congress or by the States’)
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method of conveying the alarm from one end of the kingdom 
to the other. The spirit of the people must frequently be 
rouzed, in order to curb the ambition of the court; and the 
dread of rouzing this spirit must be employed to prevent that 
ambition. Nothing so effectual to this purpose as the liberty 
of the press, by which all the learning, wit, and genius of 
the nation may be employed on the side of freedom, and 
every one be animated to its defence. As long, therefore, as 
the republican part of our government can maintain itself 
against the monarchical, it will naturally be careful to keep 
the press open, as of importance to its own preservation.

[A] free press and an active political opposition constitute the 
best early-warning system a country threatened by famines 
can have.

 David Hume, ‘Of the Liberty of the Press’ (1741), in Political Essays (Knud
Haakonssen, ed., Cambridge: Cambridge University Press, 1994), pp. 1-3, 3

 Amartya Sen, Poverty and Famine: An Essay on Entitlements and
 Deprivation (Oxford: Oxford University Press, 1981), p. 43 (‘While famines
 involve fairly widespread acute starvation, there is no reason to think that it
 will affect all groups in the famine-affected nation. Indeed, it is by no means
 clear that there has ever occurred a famine in which all groups in a country
 have suffered from starvation, since different groups typically do have very
 different commanding powers over food, and an overall shortage brings out the

contrasting powers in stark clarity’)
 Amartya Sen, Development as Freedom (New York: Knopf, 1999), pp. 16,

180-184, 181
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דÆ חופש ביטוי ופרוצדורת הקבלה של החלטות ציבוריות

 Emerson, The
System of Freedom of Expression, p. 44

 Alon Harel, ‘Free Speech Revisionism: Doctrinal
 and Philosophical Challenges’ (Review Essay on Sunstein, Democracy and
 The Problem of Free Speech), Boston University Law Review 74 (1994): pp.

687-714, p. 696
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חופש הביטוי∫ הצדקות וסייגים

הÆ חופש ביטוי והיענות של רשויות המדינה לרצונות האזרחים

responsiveness

Raz, ‘Free Expression and Personal Identification,’ pp. 149-153
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וÆ סיכום∫ חופש ביטוי והפן המהותי של דמוקרטיה
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חופש הביטוי∫ הצדקות וסייגים

Æµ שינוי של הסדרים ציבוריים

Emerson, The System of Freedom of Expression, pp. 44-47
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∂Æ ביטוי כהבעה של רגשות וכתחליף לאלימות

 Sunstein, Democracy and the Problem of Free Speech,
 pp. 136-137
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[status conferral]
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השיקולים בזכות חופש ביטוי וההבחנה בין טענה   Æ∑
ßדעהß לבין הבעת ßעובדתיתß

תחולתם ועצמתם של השיקולים בזכות חופש ביטוי בנוגע   Æא
ßדעהß לבין הבעת ßעובדתיתß למובנים של ההבחנה בין טענה
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חופש הביטוי∫ הצדקות וסייגים

ßעובדתיותß על פני טענות ßדעותß טיעונים בזכות העדיפות של Æב

We begin with the common ground. Under the First 
Amendment there is no such thing as a false idea. However 
pernicious an opinion may seem, we depend for its 
correction not on the conscience of judges and juries, but on 
the competition of other ideas. But there is no constitutional 
value in false statements of fact. Neither the intentional lie 
nor the careless error materially advances society’s interest 
in ‘uninhibited, robust, and wide-open’ debate on public 
issues […] They belong to that category of utterances which 
‘are no essential part of any exposition of ideas, and are of 
such slight social value as a step to truth that any benefit 
that may be derived from them is clearly outweighed by the 
social interest in order and morality’.

opinion idea

Gertz Case, pp. 339-342
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סיכום∫ היקפו ועצמתו של האינטרס בßחופש   Æ∏
ßביטוי



פרק שלישי שיקולים בזכות חופש ביטוי

±µ∑



±µ∏

חופש הביטוי∫ הצדקות וסייגים

Scanlon, ‘Freedom of Expression and Categories of Expression,’ p. 528
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